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CASES
DET‘ERMINED’BY THE

EXCHEQUER COURT OF CANADA.

IN THE MATTER OF THE PETITION OF RiGHT OF . 1917 .

4

Feb. 10.

PIERRE EUGENE FUGERE, and LOUIS

JOSEPH FUGERE ...... T SUPPLIANTS,

*

AND
HIS MAJESTY THE KING........ RESPONDENT.

Expropriation—Compensation—W ater-lots—Crown grant — Reserva-
tions—Abandonment of proceedings — Advantages — Crossing—
Costs. .. . .
In an expropriation by the Crown of lands held under a Crown

grant subject to a reservation in favour of the Crown of the rlght to

retake the lands if required for public purposes:.

Held, that the owners' were entitled to have their riéhts duly
adjusted without fixing the actual value of the rights remaining in
the Crown under the grant.

(2) That want of registration did not aﬂ’ect the vahdlty of the
conditions or reservations. )

(8) That the rights reserved affected lands w1thm the category
of “banks, sea—shore, lands reclaimed from the sea, ports and har-
bours”, and forming part of the Crown domain were imprescriptible. -

(4) That the rlghts were not extinguished by a sheriff’s sale of
the land. .

(6) Where expropriation has been abandoned, but no legal rlghts

are invaded and no damage suffered, compensation cannot be allow-

ed, - '
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(6) An advantage to the property by the construction of a rail-
way crossing is to be taken into consideration in estimating the
amount of compensation.

(7) That the Crown having made no offer by its statement of de-
fence was liable for the costs.

P ETITION OF RIGHT to recover compensation in
an expropriation by the Crown.

"Tricd before the Honourable Mr. Justice Audette,
at Quebec, November 21, 22, 1916; February 10, 1917.

E. Baillargeon, K.C., and F. 0. Drowin, K.C., for
suppliants; Alleyn Taschereau, K.C., for respond-
ent.

AUpETTE, J. (June 2, 1917) delivered judgment.

The suppliants, by their Petition of Right, seek
to recover the sum of $50,000 as representing the
value of a certain piece or parcel of a beach lot,
expropriated by the Crown, for the purposes of the
National Transcontinental Railway, at Levis, P.Q.,
covering also all damages resulting from such ex-
propriation, including damages arising from the de-
tention of the whole property during a few months,
together with all damages resulting from the erec-
tion of a pier in front of the property, as the whole
is hereinafter more clearly set forth. ‘

On the 9th January, 1913, the Crown expropriated
the whole lot, No. 314, at Windsor Indian Cove,
Levis, P.Q. This property is a beach lot, lying be-
tween high and low water marks of the Saint
Lawrence, and according to the original Crown
grant, contains an area of 149,000 feet more or less,
—and according to the suppliant’s title from their
immediate auteurs, contains an area of 162,482 feet,
more or less without warranty as to measurements.
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.Having expropriated the whole lot in January, 1917
1913, the Crown, on the 13th May, 1913, abandoned  Fuve=e .
the expropriation of the same and returned the lot =~ T=E™
to its owners, the whole in pursuance of sec. 23 of Judgmens.

The Expropriation Act.

Then.on the 31st December, 1914, the Crown, by
depositing plans and deseriptions in the Registry -
Office, for the County of Levis, expropriated 17,000
square feet of the said beach lot No. 314—as shewn
.coloured red on the plan filed herein as Exhibit
£GB7’. ‘ . _ . . !

The Crown having erected a pier or ‘‘Fender
Crib”’ opposne the northern boundary of the lot
314, but outside of the boundary of the said lot and
below low water mark, the suppliants elaim damages
for such erection, cdntending that it interferes.with
the access to their property. -

Therefore, the suppliants’ clalm may be stated as . .
follows, to wit:

lst For the damages resultlng from the expro-

priation of the whole of lot 314 which remain-

ed vested in the Crown between the 9th Janu-
ary, 1913, and the 13th May, 1913, when 1t.
was abandoned and returned to them.

- 2nd. For the value of the 17,000 square feet expro-
pmated on the 31st December, 1914, and’ for
damages resulting from such taking.

- 3rd. For the damages resulting from the erection
of the said “‘Fender Crib’’ below low Water
mark.

1

The Crown by the statement of defence, traverses
all the claims set up by the suppliants, denies any"
liability and makes no offer of any amount of money

_1n compensation for the said expropriations, relying




1917

FuGkRre

v.
Tue Kixne.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XVII.

upon the Crown grant, under which this lot left the
hands of the Crown, whereby this beach lot No. 314
was granted to the suppliants’ predecessors in title
(auteur), on the 23rd July, 1859, subject to a num-
ber of provisos and conditions, amongst which the
following is to be found, namely:

‘‘Provided further, and we do also hereby ex-
‘‘pressly reserve unto us, our heirs and succes-
‘‘sors, full power and authority, upon giving
‘““twelve months’ previous notice to our said
‘‘grantee, his heirs or assigns, to resume for the
““purpose of public improvement, the possession
““‘of the said lot or piece of ground hereby grant-
““ed, or any part thereof, npon payment or tender
“‘of payment to him or them of a reasonable sum
‘“as indemnity for the ameliorations and improve-
‘““ments which may or shall have been made on
‘‘the said lot or piece of ground, or on such part
“‘thereof as may be so required for public im-
‘“‘provements, and upon re-imbursement to our
‘‘said grantee, his heirs or assigns, of such sum
‘“‘as shall have been by him or them paid to our
““Commissioner of Crown Lands for such lot or
‘““piece of ground or such part thereof so required
“‘for public improvements; and in default of the
‘‘acceptance by our said grantee, his heirs or as-
“‘signs of such sum so as aforesaid tendered, the
‘“‘amount of indemnity, whether before or after
‘‘the resumption of possession by us, our heirs
‘‘or successors, shall be ascertained by two ex-
‘‘perts.”’

No improvements or ameliorations have been
made upon this property as contemplated in the
said Letters Patent.
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Therefore tiie Crown concludes-that since a por-
- tion of this lot is required for the purposes of the
National Transcontinental Railway, for the pur-
pose of public improvement, no indemnity is due the
suppliants under their title for the land so taken.

However, at the opening of the trial, counsel at
Bar, on behalf of the Crown, offered the suppliants
the sum of $4,250 for the 17,000 square feet expro-
priated, this amount to cover all damages resulting
from the said expropriations, and the damages, if
any, for the time the whole property remained vest-
ed in the Crown, under the first expropriation; &e.

This offer, the suppliants, through their counsel,
then declined to accept.

The expropriation is in the nature of a second
invasion, the Grand Trunk having already, for a
long period, mtersected the property by its line of
railway.

The question of- damages resultmg from the

neighbourhood of a railway with respect to this lot

is to-day only one of degree, as compared with the
time when the expropriations herein were made.
There was a railway adjoining the property before

the exproprlatmn, and there is one more to-day, and
the owner over which one railway has obtained a -

right of way is entitled to other and different dam-
ages from a second railway expropriating land"
alongside the first, the property having already ad-
justed itself to the first invasion. (1).

. | .

KviDENCE.

On behalf of the supplianté the f_ollowin'g" wit-
nesses were heard in respect of value and damages.

(1) Re Billings & C. N. Ont. Ry. Co., 15 D.L.R. 918; 16 Can. Ry.
Cas. 875; 29 O.L.R. 608 and 81 O.LR. 835, (reversed in 32 D.L.R.
861).

1817
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E. Lamontagne values the land taken at 15 to 20
cents a square foot, stating it should not be too
much for one who needs it; but to give the property
any value wharves must be erected. His attention
being called to the proviso of redemption in the
Crown grant, he says that with such a provision the
property is worth less. He would not purchase. It
is a great risk for a purchaser.

(Feorge Peters valnes the piece taken at 20 cents
a foot and adds that the remaining portion would
retain the same value as before, if there was a good
crossing. He would not have bought with the pro-
viso, unless it had been for two or three years.

Eugene Trudel values the piece taken at 20 cents
a foot; with a crossing the damages to the balance
would be greatly reduced.

Charles J. Laberge also places a value of 20c. a
square foot.

On behalf of the Crown, Robert H. Fraser, the
right of way agent of the Department of Railways
and Canals, values the Fugere property at 5ec. a
foot. He bought the two adjoining lots at 5c¢. a foot
for the land, and $3 a yard for the wharf, adding
10 per cent. to that price and interest. He was of-

‘fered a property at Hadlow, 14 mile higher, at 214
- cents a foot. He did not take it because it was not

opposite the Quebec Landing of the ‘‘Leonard.”’

E. Giroux was offered the Bennett property at
Hadlow at 214 cents a foot, and values the Fugere
property at 10 cents a foot, and he reckons the dam-
ages at 10 to 15 cents on the 17,000 feet. He further
adds that the ““Fender Crib”’ is an advantage and
not a source of damage.
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' UNDERTAKING.

A good deal of evidence was adduced in respect

of a crossmg over the Grand Trunk Railway, and

over the Transcontinental, from the King’s hlgh—

way- to the suppliants’ property. Some of the wit-
nesses even testified on the assumption that such a

crossing was impossible. Surveyors were sent to the
locus in quo, with the result that the following un-

dertaking was made and filed on behalf of the
Crown. This undertaking reads as follows, to wit:

““], the undersigned counsel for the Attorney-
‘‘General of Canada, in pursuance of sec. 30, Ex-

“propriation Act of Canada, hereby undertake to

_ ““build, give or cause to be built and maintain a

*‘crossing for heavy and small vehicles over the "
‘“‘railway constructed on the piece of property taken

1917
e S ®
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* Reasons for
Judgment.

“‘from 1ot No. 314 of the Cadastre of the City of -

““Levis, Province of Quebee, the propérty of the

‘‘petitioners and. expropriated from the pefitioners.:

““The undersigned counsel, Alleyn Taschereau,

“further undertakes to build, cause to be built and

““maintain said crossing over the branch of the

“Pranscontinental Railway, constructed on thé

¢‘south part of said lot No. 314, and over the
““main line of the Grand Trunk Railway Com-
‘““pany to the public road as shown on a plan
" ““attached to the present document, and in accord-
‘““ance with the regulations of the Railway Act.”’

‘This erossing, as explained by witness chk, is

of a length of 170 feet, with the following grades:

From the King’s highway fence to the centre of the

Grand Trunk, for 16 feet, there is a grade of one
foot in 8.07; then it is level for 8 feet. Thence it

falls one foot in 50 for a distance of 13 feet. Then.

Y !
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1917 it is level for another 8 feet, and thence falls one
Fucere  foot in ten for a distance of 125 feet. All of this
Tus Kve.  appears on plan Exhibit ¢“D.?”’

Beasons for

Judgment. Such a crossing is a great boon to the property,

since it assures a good crossing over the two rail-
ways, and gives a perfectly good access to the bal-
ance of the suppliants’ property. Not only does it
reduce the damages, but it is an advantage to the
suppliants in respect of the balance of the prop-
erty.

It is true that the only question put to the wit-
nesses who were asked to testify in respect of the
value of this property, that their attention was only
called to the proviso of redemption by the Crown,
as mentioned in the grant; but on looking over this
Crown grant, it will be seen there are a number of
other conditions and reservations therein men-
tioned which would eertainly go to again reduce the
market value of that property, looked at with such
a title. Indeed, on looking over the grant, it will
be seen, among other things, that it is magde subject
to the express conditions of—I1st, building, and
erecting and maintaining wharves upon this beach
lot, within three years. 2nd, in default of erecting
such wharves, an additional yearly rent would be-
come due. 3rd, in default of maintaining wharves
in certain cases,—exception being made when the
property is used for storing logs,—the land reverts
to the Crown and the grant becomes void. 4th, the
grant is further subject to any right any previous
grantee of the land in rear of said beach lot may
have. 5th, it is also subject to the delivery of the
necessary ground for a 36 foot width road on the
whole length of the beach lot. 6th, subject further-
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more. to the rights, privileges and easements or ser-
vitudes of a railway company more. particularly
provided by 13-14 Viet., &c., &e.

All of these conditions and reservations are in
addition to the proviso respecting redemption, and
there is no evidence as to whether the original
grantee, or his successor in title, ever paid this ad-

ditional rent or whether or not such additional an-

~ nual rent ever became due and what use was made
of the property. -

This property was sold by the Sheriff on the

14th" February, 1891, to the Fabrique de St. Dav1d

de 1’Auberiviére, for’ the sum of $195;, under 'the
usual legal title in such case made and provided by -

the Code of Procedurs. .

On the 10th August, 1912, the said Fabnque sold

to the suppliants the same property for the sum of
. $25,000, of which $7,500 were at that date paid,—
the balance, bearing interest at 5 per ‘cent., is made
payable on demand upon three months’ notice.

Therefore the suppliants in August, 1912, bought

1917
‘h’v"—/‘.
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Roeasons for
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-the whole of the property at a figure of about 15 -

‘cents and a fraction of a cent, or between 15 and
16 cents a foot. The suppliants are manufacturers

of men’s clothing, and it is testified they had so .

bought to sell to a lumbering company for which

they were promoters. And one of the suppliants

heard as a witness testified they never used the
property—it yields them nothing, and never did
yield them any revenue. The company was formed
and it bought a property at Cap & la Madeleine.
The suppliants did not have the property long in
their hands before, as we have seen, they were
‘troubled by expropriation. However, there is not
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on the record any clear and direct evidence that’
their scheme, as promoters, did actually suffer
therefrom, and there is no such contention in the
suppliants’ written argument. Whether or not the
suppliants, when they bought, at a figure between
15 and 16 cents a foot, contemplated, as promoters,
to ever sell that property to their company at a
profit, is not in evidence; but what is quite certain
they purchased at a higher figure than property was
held in the neighbourhood, as established by the
respondent’s evidence—and, after all, there is no
more cogent evidence than the evidence of sale of
property immediately adjoining the property in
question and of the same nature.

The suppliants’ evidence, as a whole, would not
justify any more than 15 cents a foot. KEven some
of the suppliants’ witnesses who, after fixing a
value of 15 fo 18 cents upon the proper:ﬁy, when
their attention was being called to the proviso of
redemption in the Crown grant, said they would not
purchase with such a title.

At the date of the expropriation, the property,
with the conditions and reservations enumerated in
the Crown grant would hardly be worth 15 cents
a foot, the price paid by the suppliants in 1912.
Could it be explained from the fact the Fabrique
sold to the suppliants with covenants? It may, how-
ever, be a fair price for the small piece taken in

1914, as the sale of a small piece always commands

a somewhat higher price than where the sale is
made for a large one or for the whole property.
The Crown did not choose to exercise this right
of redemption under the grant, but proceeded under
the provisions of The Expropriation Act, therefore
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the value of the property is to be determined with |

reference to the nature of the suppliants’ title. Sam-

son v. The Queen (1); Corrie v. MacDermott (2);

Stebbing v. Metropolitan Board of Works (3);
- Penny v. Pemzy (4). It is also a right which is still
alive and which the Crown could exercise with re-
spect to the balance of the property. |

For the reasons mentioned in the case of Ray-
mond v. The ng (5), the suppliants are found en-
tiled, under their petition of right, to have their
right duly adjusted herein, without fixing the actual

. value of the rights remaining in the Crown under
the grant

| QUEST';QN oF Law.
- Now it is contended’ on behalf of the -suppiiaiﬁts

. that the provisos containing the conditions and re-
servations in the Crown grant are of no effect for

1
1917
St~
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‘Reasons for
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the want of registration, in the Registry "(')fﬁce,'of "

their Crown grant. This appears to be. a mere

forensic assertion in face of and contrary to a clear

text of law, as enacted in Art 2084 of the C.C. I
cannot read such ‘meaning in this statutory enact-
ment. This Art. 2084 must be read in its plain
grammatlcal sense, without restriction or addition.
And, as is so well.said by Mr. Mignault, in Vol. 9,
p. 195, Droit Civil Canadien: .

““C’est 1’ancienneté de ces titres qui les a fait

‘““exempter de la formalité -de l’enregistrement.

“D’ailleurs, personne ne songerait  les contester.’””.

(1) 2 Can. Ex, 30.

(2) [1914] A.C. 1056.

(3) L.R. 6 Q. B.37.

(4) L. R. 5 Eq. 227 at 236.

.(5) 16 Can. Ex. 1 at 5, 29 D.L.R. 574.

\
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And Langelier, Cour de Droit Civil, Vol. 6, at p.
324, says: ‘‘Les titres originaires de concession
““d’un immeuble sont exemptés d’enregistrement,
‘“‘parce que tous ceux qui acquiérent des droits réels
‘“sont au droit du concessionnaire primitif, et qu’ils
““n’ont point d’interét a 1nv0quer le défaut d’enreg-

1strement »

See also Corp’n. of Quebec v. Ferland (1).

If the original title need not be registered, how
can it be contended that the charges, or conditions
and reservations in favour of the Crown, be subject
to such registration? The title is but a unity and
the right of redemption and other conditions and
reservations form part of the title, which is in its
very essence an original title from the Crown, and
which is indivisible in that respect. There is no
more necessity under the law as enacted, to register
in one case than in the other. And, indeed, are not
most of these grants made under some reservation
or another? TUnder the law as it stands, the maxim
caveat emptor obviously applies and the prospective
purchaser is, under Art. 2084, put upon his inquiry
to ascertain what the original Crown grant con-
tains. He has construetive notice under Art. 2084,
and he should search his title. If he does not do so,
he has but himself to blame.

Moreover, the Crown, under the grant, retained
real rights upon the lot No. 314, and these rights
still form part of the public domain, and are clearly
set out in the grant and are impreseriptible. The
Crown could grant an absolute title, but it chose in
this case not to do so,—it retained certain rights in

the property.

(1) (1888) 14 Que. L.R. 271; 11 L.N, 364.
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These rights so reserved to the Crown under the- 1917

S

‘grant are impreseriptible, since they form part of Fucere

" the public domain; and they do form part of the THEF™e
- public domain, since the land in question-comes yadgmest.
within the ambit of Art. 400 C.C.—‘Banks, |
sea-shore, lands reclaimed from the sea, ports
and harbours,”” and are as such considered
as - being dependencles of the Crown domain,—
and as such,, under Arts. 2212 and 2213, they
are imprescriptible,-—the property -being in a
public harbour, and-a part of the shore or bank of a
navigable river—Nullum tempus occurit regi. More-
over, the reservation, condition or provision in the
grant are rights in the Crown which form part of
the public domain and as such are not subject to
prescription. Lachapelle v. Nault (1), and statutes
of limitations are not binding without apt language
therefor in the case of the King.

How, could prescription run? The -grantee and
his successor in title were always rightly and legally
in possession under the terms and tenure of the -
grant, and there was never any adverse possession. .
Coppin v. Fernyhough (2). ’
It is further contended that the sheriff’s sale in
1891, to the TFabrique, the: suppliants’ direct
" auteurs, has discharged the property from all real
rights, under the provisions of Art. 781 of C.C.P.,
and that therefore the reservation mentioned in the
provisos of the grant have been discharged. With
this contention I cannot agree. .This Art. 781 must
be read in the light of Art. 2084 C.C., and, more-
over, the sheriff’s sale, as usual, only transferred
and conveyed to the purchaser the rights to the .

(1) 6 R. d. J. 3. (2) Brown Ch. Cases, 291, 29 ER. 169; Watson's
('ompe-ndmm, Vol 1, p. 150. .
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1917 ‘property which the judgment debtor might have ex-

T‘; ‘;’f,;:“* ercised. Therefore the sheriff’s sale only conveyed
Rmon::: such rights which originally were mentioned in the
Judgment. grant when the property left the hands of the
Crown, under the conditions and reservations there-
in mentioned. Nothing but what left the hands of
the Crown under the grant was or could be sold by
the sheriff.
~ Pigeaun, 2nd Ed., Vol. 2, at p. 145, says:

“‘L’adjudication definitive ne transmet a 1’adju-
‘‘dicataire d’autres droits & la proprieté que ceux
‘‘qu’avait le saisi; si done il n’etait pas propriétaire
“‘ou s’il ne 1’était qu’en partie, ou sa propriéte etait
‘‘econditionnelle, résoluble ou grevée d’usufruit,
“‘I’adjudicataire ne serait propriétaire ou ne le se-
‘“‘rait que comme 1’était le saisi.””

Coming now to the fixing of the compensation.
There 1s a claim made for the time the whole lot
314 remained vested in the Crown, that is, between
the 9th January, 1913, and the 13th May, 1913, when
the Crown abandoned and returned the same to the
suppliants. The Crown derived no benefit from the
expropriation and did not interfere with the pos-
session of the lot. This property never yielded any
revenue to the suppliants, and there is no evidence
of any damage suffered by them during the interval
in question. Such a claim does not lie in tort, and
does not arise out of the violation of a legal right
or a contract. There was no invasion of any legal
right. For the reasons given in the case of The
King v. Frontenac Gas Co. (1) no compensation or
damages under the present circumstances can be al-
lowed.

(1) 16 Can. Ex. 438 at 442, et seq.; affirmed 51 Can. S. C. R. 594,
24 D.L.R. 424. :




{.'-

N

VOL. EUVI[] ﬁE}(CIIEHQEHEBL(N)IHiT I{EINDIUFS

- The ev1dence upon the questlon which may result

from the ‘‘Fender Crib,”’ although meagre, is con- |

troverted. Some witnesses say it is a source of
damage, and others say it is an advantage. .The
Crown.has dredged to.the east of the erib, which
is obviously an advantage to the suppliants’ prop-
erty. Counsel for the Crown, in his argument was
willing to allow $500 for the same. No doubt the
Crown could not derogate from its grant and erect

a pier or wharf in the immediate front of the sup-

pliants’ property without due compensation. North
‘Shore ‘Ry. Co. v. onn (1), and Ly(m v. Fishmon-
gers’ Company (2).

It is not the value of the full’ fee, the whole in--

terest.in these 17,000 feet which has been expro-
priated by the Crown, that has to be ascertained; it

is the value of the interest in this land which was

vested in the suppliants at the date of the expro-

priation. There is-a separate and distinet interest
in the land which is not vested in the suppliants as

controlled by their title with the conditions and re-
servations in question. What is ‘the value of that
interest held by the Crown it is herein unnecessary

to ascertain; but; what has to be determined is the

value of this land under the suppliants’ title, at the
date of the exproprlatmn, and the court, aetmg as
a Jury, must decide.

, In order to arrive at the value of the land taken,
~all the circumstances above mentioned, which it is

unnecessary to repeat here, must be taken into con- -

sideration. And, in view of the fact mentioned sev-
eral times, by .the witnesses for the suppliants, that
their valuation was on the assumption it was im-

(1) 14 App. Cas. 612, . (2) 1 App: Cas. 662.

v
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1917 possible to establish a proper crossing, it must be
Fvezke - found that a very good crossing has been given the
RTe::of:;:t suppliants, not only over the Transcontinental, but
Judgment. also over the Grand Trunk, and that the Crown is
for all time to maintain the same. That is a very
great advantage to the property as a whole, which
under the provisions of sec. 50 of The Exchequer
Court Act, should be taken into consideration. This
piece of land was expropriated in January, 1914,
and the evidence shows there was no difference in
the value of that property in 1913 as compared to

1914.

The taking of this strip of 17,000 feet, alongside
the Grand Trunk Railway right of way, is no detri-
ment to the balance of the property, under the cir-
cumstances. Before the expropriation the tide came
up to the Grand Trunk Railway embankment, and
since the expropriation of these 17,000 feet, which
were formerly submerged at high tide, the Crown
has erected an embankment for'the railway and
given the crossing. If the balance of this property
1s to be used for warehouse, industrial or other pur-
poses, the fact of having access to an additional
railway is another advantage to the property.

If 16 cents a foot were allowed for the part taken
it would amount to..................... $2,720.00
and if the amount of .................... 500.00
suggested by counsel is allowed in respect

of the Fender Crib, that would give a
total of ........ ... ... .. .. .. .. ... $3,220.00

Leaving a large margin still between that amount
and the offer by the Crown of -$4,250, which was
made before the undertaking for the crossing was
filed. -
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'The suppliants are in any event entitled to their = 2°1%L
costs, the Crown having made no offer by the state-  Fveere
ment in defence. They would also be entitled to ;2:::;:;
costs even if they did not accept the sum of $4,250, Judgment.
at the opening of the trial, because at that time the
Crown had not offered the undertaking to build and
maintain the crossing, which crossing of itself is of
very great value to the suppliants’ property. I am,
~ however, of opinion to fix the compensation at the
sum of $4,250 the unaccepted offer made by the
Crown, but in order to make the compensation more
liberal under all the special circumstances of the
case, I will allow the ten per cent. for the compul-
sory taking, making in all the sum of $4,675.

Therefore, .there will be judgment as follows, to
wit: '

1. The lands expropriated herein, namely, the
17,000 square feet takeh from the beach lot No. 314,
are declared vested in the Crown from the 31st De-
cember, 1914 '

. 2. The compensation for the said.land so taken i.s' -
hereby fixed at the sum of $4,675 with interest {l.ere-
on from the 31st December, 1914 to the date hereof.

3. The supphants are entltled to be pa1d the- said ,
sum of $4,675 with interest. as above mentioned, . ;
-upon giving to the Crown a good and satlsfactory
title free from all hypothecs, charges or incum-
brances whatsoever.

4, The suppliants are further entitled to the per-
formance and execution of the obligations on behalf
of the Crown, set forth in the above mentioned un-
dertakmg




18 EXCHEQUER COURT REPORTS. [VOL.XVIL

1917 5. The suppliants are further entitled to their full
Fuezre  gosts. '
Tuz Kive. Judgment for suppliants.
Reasons for
J’udjfgnt. ) ’

Solicitors for suppliants : Drouin, Sevigny & Drowin.

Solicitor for respondent: Alleyn Taschereau.
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HIS MAJESTY THE KING, vpox THE INFomma- 1017

Nov. 20.

TION OF THE ATTORNEY-GENERAL OF CANADA,

PLAINTIFF,

AND
ELIZA TORRENS axp ROBERT T. BAIRD, .
DEFENDANTS.

Expropriation——oompenaation———_Bui_lding lots—Loss of Accéss—Costs.

In an expropriation of building lots by the Crown in the city of '
Fredericton, N.B., for rallway purposes, the owner was held not en-
titled to special damages for the depreclation in value to the re-
mainder of the land as factory sites because of their being cut off ;
from the proposed extension of a public street. As factory sites the
losses, if any, were offset by the advantages.

(2) Notwithstanding the recovery of more than the amount
tendered, a party having failed to establish his main claim cannot
be allowed full costs of-the action.

INFORMATION for the vesting. of land and com-
pensation in an expropriation by the Crown.

Tried before the Honourable Sir Walter Cassels
at Fredericton, N. B., October 1, 2,1917. '

.Hanson, K.C., for plamtlff A J. Gregory, K. C.,
for defendant. _ . ,

Cassers, J. (November 20 1917) dehvered Judg-‘
ment.

An information exhibited by His Majesty .up;
on the Information of the Attorney-General of
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Canada, to have it declared that certain lands the
property of the defendant, Eliza Torrens, required

.for the line of the Intercolonial Railway, are vested

in the Crown, and to have the compensation money
payable in respect of the lands expropriated ascer-
tained.

Fredericton is a city containing a population of
between seven and eight thousand people. While
beautifully situate, it is a ecity which, according to
the evidence, has not advanced'in growth for a num-
ber of years past. There are a few large manufae-
tories located there. |

It 1s quite clear from the evidence that the build-
ing of factories at Fredericton is not active. The
factories are few and far between, and real estate
does not command large values.

Somewhere about 20 years ago, probably a longer
period, Mrs. Torrens had a plan prepared by Mr.
Beckwith, a civil engineer, who died several years
ago. This plan is marked Exhibit ‘A’’ in the suit.
The plan was never registered. It is in point of
fact inaccurate, as I will point out later; but a glance
at this plan will indicate the contentions on the part
of Mrs. Torrens. ' '

York Street is a street that runs up from King
Street on the south passing the lands of Mrs. Tor-
rens, and leads to the Station of the Canadian Pa-
cific Railway in Fredericton. Aberdeen Street was
opened in the year 1898. It was opened on the north-
westerly side of York Street, extending to York
Street, but not extended beyond York Street.

On the plan to which I have referred, Mrs. Tor-
rens divided her property into 3 lots fronting on

York Street. Each of these lots contained a front-
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age of 53 feet, and extended southerly about 150 1ed7
feet. She also laid out 5 other lots, Numbers 4, 5, Tus Ko
and 6; also 7 and' 8. These two latter lots are not ™izp roscer”
shown on Beckwith’s ‘plan. In addition to the 8 lots R:j::;:r
which she owned according to the plan, there was Judgment.
- reserved 50 feet on York Street for the extension of -

- Aberdeen Street. In point of fact she had not the

50 feet to reserve. From Mr. MecKnight’s evidence,

the engineer, she had only 35.2 feet.

" The railway has expropriated a portion of this so- - -
called reserve for the extension of Aberdeen Street,

- but have not taken all the land belonging to Mrs.
Torrens so reserved. They have expropriated 14,533 =
square feet, which have a frontage of 33 feet on
York Street and runnmg back southerly a dlstance

of 410 feet.

No portion of the lots Numbers 1-to 8 inclusive has -
been taken by the railway. There is still a strip of
 land a portion of the so-called reserve between
the southern boundary of lot 3- and the lands
expropriated by the railway. The measurements
in regard to this strip differ.  On York Street there
are several feet, but as the expropriated piece goes
south-easterly it narrows down and is not so wide
at the rear of lot 3,.as at the front on York Street
I will refer to this more in detail later on.

At present I am endeavouring to explain the sit-.
uation in order to understand the claim made by
"the defendant. I may mention that Mrs.. Torrens -
never intended to dedicate the portion reserved by
her for the proposed extension of Aberdeen Street.
She apparently contemplated that the city would
extend Aberdeen Street from York Street south-
easterly as far as Regent Street; and her idea was




22 EXCHEQUER COURT REPORTS. [VOL.XVIL

1917 that the city would have to expropriate this reserve
TneKmvé  and pay her compensation for the land so taken for
Eﬁ'{; ggﬁfi‘s the extension of Aberdeen Street. The city has
Re;m:::t never done so and Aberdeen Street has never been
Judgment.  extended beyond York Street.

The defendant, as set out in her answer, states
that the land so taken, referring to that portion of
the proposed extension of Aberdeen Street (to
which I have referred) formed part of a larger tract
of land fronting 209 feet, more or less, on York
Street, and preserving the width throughout. The
sald larger tract of land, owned by the said Eliza
Torrens, had been sub-divided prior to the taking
of the said land for railway purposes, into 8 build-

‘ing lots, and in the said sub-division provision was
made for a portion of the land required for the ex-
tension of Aberdeen Street. She alleges that 3 of
the said building lots, Numbers 1, 2 and 3, front on
York Street, each with a width on York Street, of
93 feet, and a depth of 150 feet, and the remaining
land fronting on York Street 50 feet, and running
back preserving the same width for a distance of
405 feet, was set apart or laid out as a portion of
the land required for the extension of Aberdeen
Street, the same being in prolongation south-east-
erly of said Aberdeen Street, and it was the inten-
tion of the City of Fredericton to extend the said
Aberdeen Street taking in the said strip of land
in prolongation of said Aberdeen Street. Five of
the said building lots, namely, Numbers 4, 5, 6, 7
and 8, front on the said proposed extension or pro-
longation south-easterly of Aberdeen Street.

She proceeds to allege that the said lot 3 is bound-
ed south-westerly by the said proposed prolongation
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or .ext_ension‘of Aberdeen Street as laid out a dis- 1917

T

“tance of 150 feet. _ | Tue Kino

V.
Eriza TORRENS

The defendant then states that upon the taking ~aso Roserr
. . . ‘ . T. Bamrp.
and using of the said land for railway purposes, it , ——
became impossible to extend the said Aberdeen Jhdgment-.
- Street as was intended, and the said lots 4, 5, 6, 7
and 8 are forever cut off from access to any public
-street, and have become useless for building lots.

. She claims the sum of $6,160. Of this amount she

claims for the value of the land actually taken
$1,500. She sets up a claim of $500 for the depre-
ciation in value of lot No. 3; $300 for depreciation
in value of lot No. 2; $300 for depreciation in value
of lot No. 1; and $3, 000 for the deprecmtlon in value
of lots 4, 5, 6, 7 and 8.

I have had the opportumty of wewmg the prem-
_ises in question with the counsel for the varlous
parties, and I am of opinion that the claim made for
the value of the land taken is excessive. I am also
of the opinion that any claim for depreciation of the
“variouslots 3, 2 and 1, 4, 5, 6, 7 and 8, has not been

' sustained by the evidence in the case.

I think there can be no question but that the fu-
ture of these'lots, 4, 5, 6, 7 and 8, can only be for
factory purposes, if in point of fact they can be
sold to any person desiring to erect factories upon *
this particular property. Moreover, as I will point
out more in detail, Mrs. Torrens must have held the
same view, as these rear lots, 4, 5, 6, 7 and 8, had
‘been leased by her for a period of years, ending in:
the year 1928, for use as coal and wood yards, to be
held and used in conjunction with the land held by
Mr. Baird fronting on York Street. I will have to
‘deal with the evidence more in detail, but I desire
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1917 to point out that the lease of lot 3, and the leases of

S ———

TueRxe  the rear lots 4, 5, 6, 7 and 8, all expire about the

Eﬁ'{ﬁ 55?:? * same time, namely, 1928; and that Mrs. Torrens is
Ressomsfor 1IOW Teceiving a cash payment for that portion of
7T the so-called Teserve for Aberdeen Street expro-

priated. The balance of the so-called reserve, the
property of Mrs. Torrens, has since the expropria-
tion been leased to Mr. Baird for a period of 14 years
from the 22nd November, 1914, Mr. Baird has ob-
tained access to these rear lots by means of a lane
from York Street. The various leases are renew-
able on terms set out in these instruments. These
rear lots, from 4 to 8 inclusive, as I have stated, can
only be of use for factory purposes,—and the con-
struction of the Intercolonial Railway on the land
in question has enabled the lessee of these rear lots,
4 to 8 inclusive, to obtain trackage accommodation,
a matter of considerable value to the lots; and if
there were any damage occasioned by the expropria-
tion of this so-called reserve to the lots, it is more
than compensated by the additional value given by
reason of the railway facilities. '

The evidence of Mr. Mitchell, the Mayor of Fred- .
ericton, impressed me as having the greatest weight
in regard to the value of the lots taken. He places
the area of the land taken at 14,533 square feet. Of
this land taken he puts a value on the part fronting
on York Street, and running back a distance of 150
feet, of ten cents a square foot. The square feet of
this particular piece are 5,700. For the balance in the
rear, amounting to 8,753 square feet, he places a
value of 5 cents a square foot, amounting to $437.50,
or in all $1,007.50. And in my opinion if she re-
ceives this amount, together with ten per cent. for
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' ‘compnlsory‘tfakinw and interest to the date of judg- 1817 -
ment, she will be well compensated. C - TmeKe o
Mr. J. Fraser Winslow is the main Wltness called "5 Ronear
on behalf of Mrs. Torrens, and there are certain R::::;X
pieces of his evidence which are important. - He Judgment.
glves an account of his experience in handling real
estate in Fredericton. He is asked the following
question: ' : '
““Q. Now, from your experlence of the selhncr.
‘‘values, and what you find purchasers are willing
‘“‘to pay or that you can command for land in that
‘“vicinity, ete., what would you value the land that -~
“ig actually taken per foot?” | |
~He states:- . .

““A. To sell that land to a th1rd party and not :
“use it for a street, you could not put a price on -
‘it exactly, because it has such an efféct on the

" “‘other part of the property. |

‘““As T understand Mrs. Torrens situation, it
“1s this: The city, or she thought the city at all

‘‘events, was compelled to ¢ome to her to open
‘““up that street, and she was in a position where
“she could make them pay a reasonable price.for

_ ““the street and at the same time get the beneﬁts
“of '‘the opening of the street. For the purposes
“of selling it for a street, I would think if she

““got seven and one-half cents per foot she would
““be well paid for 1t ?

He is asked

Q). Suppose Aberdeen Street was extended
“‘through the’ Torrens property, how far’ would
it go?” o

‘“A. To Regent Street; about two blocks, or .
¢¢1,200 feet from York to Regent Street
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L1917 This distance from York to Regent Street, ac-
TueXme  cording to Mr. Winslow, is about 1,200 or 1,300 feet,
Eﬁ':;;? gﬁ’iﬁ?}“ of which Mrs. Torrens owns 500 feet. I think this
mermmgoe 15 slightly inaccurate.
Judgment. Then he is asked:
““Q. It would not pay the city to open up the
‘‘street just as far as Mrs. Torrens’ property?
““A. Not at all.
*‘Q. To make her lots become in any way valu-

‘‘able, it would require the city to extend Aber-

‘‘deen Street right through to Regent Street?

“A. Yes, Sir.”’

I asked him this question:

““Q. As far as she is concerned, it might pay

‘‘her to dedicate it as a street, to utilize her other

““lots? :

‘“A. There would be no object in opening that

‘“‘unless they were going to open up the rest of

““the land.”’

It is quite apparent from Mr. Winslow’s view
that Mrs. Torrens would gain nothing by simply
dedicating that portion of the proposed extension
of Aberdeen Street for her own lots, in order to
enhance the value of these lots from 4 to 8 inclu-
sive, and I agree with his view. Because, as I have

" stated, in addition to her getting compensation for
that portion of the reserve, and these rear lots being
only capable of being used for factory or other pur-
poses, she can always give the requisite amount of
land off lot 3 taken in connection with what is left of
the proposed reserve for Aberdeen Street.

He is asked:

“‘Q. What is to prevent you taking a piece off

“‘the rear of these lots?
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‘“A; That is under lease; we cannot do that. We  1%17
“‘will have to take a portion off 1ot 3, to get in to Tar e
“‘the rear.” _ - Ei’i’; §§§§§ ;
He is asked: .- - o Boronn for
Q. You say they will have to do that; you are Jdgmest
‘‘not professing that there is any legal right on
““Mrs. Torrens’ part to do that?
“A. No. She owns the freehold, and she Would
“‘have to get the consent of the leaseholders.
““Q. What is the occupation, so far as you
“‘know of the rear portion of Mrs. Torrens’ prop- '
‘“‘erty, the portion which is sub-divided into lots |
““4°5, 6, 7 and 8% - . o
“A. A wood-yard and coal sheds. ‘
Q. Occupied by whom?. :
“A. By Mr. Robert T. Balrd ’

He is asked:

“Q. I ask you this question: what in your
‘‘opinion within the space of a few years would
‘““these lots 4, 5, 6, 7 and 8 be saleable at or about
““$800 each? A.'T think so.”’.

In cross-examination he is asked this question:

“Q. All your calculations are based on the hy-
‘““pothesis that a street goes through there, are
~ ““they not? A. Yes. ‘

 ““Q. As a matter of fact, you know there never »
‘““was any such street there, except on that paper“! S

¢ A. There never wasg.’

When Mr. Winslow places a value of $800 on
these lots, it is really valuing them at ten cents per *
square foot,—and the valuation is based on track-
age or a street. '

He is asked:

+

~ ! o
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““Q. But you do know as a matter of fact that
““he (Mr. Baird) has now a private siding from
““the I. C. R.? A. Yes.

““Q. And that is an advantage to the prop-
‘‘erty, supposing he did not have it before, is it
T )

not?

““A. Yes, it 1s an advantage,

“Q. A very decided advantage? A. It would be
‘‘absolutely useless to him without it.”’

“Mr. Gregory—Useless to Mr. Baird?
““A. Useless to Mr. Baird.

“Mr. Gregory—That is what gives it its pres-
‘‘ent value.

“Mr. Hanson—Having access to a siding on
‘“this railway? A. Yes.

*‘Q. That gives it its present value? A. Yes.

““Q. So that your value of 10 cents per square
“foot for the rear of those lots is based on the
““‘idea of having railway communication?

“A. Altogether. Without the railway the lots
“‘would be worth nothing, they might as well be
““in the Sahara Desert. But now they are worth
““something.’’

The leases in question are produced. One is dat-
ed April 25th, 1907; another, May 9th, 1910; and
they run, as I have pointed out, for a long period.
Mr. Baird by sub-lease assented to by Mrs. Torrens
is the lessee, and I have called attention to the fact
that these leases if not renewed will expire in 1928,
and at that time if the leases are not renewed Mrs.
Torrens can deal with the property in any manner
in which she thinks best. '
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Mr Mitchell’s evidence explams the pos1t10n of Lot

s

matters. He is dsked in regard- to the value of the T2 e

V.
Ev1za Tors
railway trackage: He states: = . | , ’;’1;3 Dg;’::;‘:;“
AIRD

“I think it is increased in value even if there %ea.sons tox
udgmen
“1s Nno aceess from York Street for warehouse
‘‘purposes.’

He goes on to point out:

“‘These lots (referrmg to the lots from 4 to 8)
“‘were leased by Mr. Baird from the Torrens’
““éstate, also lot 3 on York Street. He controlled
“‘the lots on the rear and on York Street at the
“‘time the expropriation was made, and he still =
“‘occupies the back lots and is provided access to
C‘them L A

Mr. Hooper points out that the lots in questlon |
are dedicated for factory purposes. He states that -
for residential purposes it will -be of very small
value. . He is asked: ‘ -

“Q. Wouldn’t the p‘ropef way of dealing with
‘““this land be, to start with some eight feet on

‘“‘what is the proposed street still left below that
““lot which was sold? - P

‘A, Yes.

Q. Wouldn’t the best way of utilizing that
‘‘property be, to take the fourteen feet, utilizing
“‘what is left of the proposed roadway, and run it -
““into the property at the rear? “

“A, Yes. | o |

“Q. By utilizing that wouldn’t that make the .
‘““property in the rear more valuable? - |
- ““A. T think so. | . . '
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“Q. You would get what you would lose, in
‘“‘making the lane offset by the additional track-
‘““age?

““A. Yes.

And as I have pointed out, in addition to that, she
gets the immediate cash sale for that portion of her
land reserved for the proposed extension of Aber-
deen Street expropriated.

I think she is fully compensated if she receives
the amount of $1,007.50 with ten per cent. added and
interest to the date of judgment.

I do not think the tender a proper tender. If Mr.
Baird has any interest there should have been a
separate tender. It is stated by counsel that he
makes no claim.

Before any amount is paid to Mrs. Torrens a con-
sent should be filed on behalf of Mr. Baird.

In dealing with the question of costs, it is to be
observed that a very considerable portion, if not the
greater part of the evidence, is based on the claim
put forward in regard to Aberdeen Street, and the
injury or loss to Mrs. Torrens by reason of the de-
preciation of these various lots from 1 to 8, and on

‘the best consideration I can give to the case, and for

the reasons stated, I have come to a conclusion ad-
verse to the claim of Mrs. Torrens.

In view of this I think Mrs. Torrens ought not to
be allowed the full costs of the action, although she
recovers something more than the amount of the
compensation tendered. She certainly would not
be entitled to the costs of the trial so far as they
were enhanced by the abortive attempt to establish
damages arising from the fact that the expropria-
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tion prevents any extension of Aberdeen Street. If 1917 !

the costs were taxed there would have to be a set-off Tu=Kive
between the items ’relating to the issues upon which *4% Tosazxs

AND ROBERT

each party succeeded. I think that the sum of $50 will ;;:::r
fairly represent the difference that Mrs. Torrens Judgment.
~would be entitled to if such a set-off were made. _
~ There will be judgment in favour of Mrs. Torrens
* for $1,007.50 with the usual 10 per cent. added there-
to, together with interest at the rate of 5 per cent."
‘ per annum from the date of the expropriation. She
will also have costs fixed at the sum of $30. There
will be no costs to the plaintiff.

Judgment accordingly.
Solicitors for plaintiff: Slipp & H anson.

Solicitors for defendant: Gregory & Wihslbw.'l
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HIS MAJESTY THE KING, UPONKTHE INFORMA-
TION OF THE ATTORNEY-GENERAL oF CANADA.

PLAINTIFF,
AND

HENRY MONTGOMERY-CAMPBELL and HER-
BERT MONTGOMERY-CAMPBELL, and
THE NORTHFIELD COAL COMPANY,
LIMITED,

DEFENDANTS.

Ezpropriation—Compensation—Coal handling site—Lease—dccess.

In an expropriation of land leaséd as a coal-handling site the
owners were awarded compensation for the value of the land taken
and for the injurious affection to the remainder, with means of ac-
cess thereto, together with a 109 allowance for the compulsory tak-
ing, without regard to the special use of the land, and the lessees
were allowed for the loss they have been put to from the interference
with their business and the necessary removal of their weigh-scales
to another site.

INFORMATION for the vesting of land and com-
pensation in an expropriation by the Crown.

Tried before the Honourable Mr. Justice Cassels,
at Fredericton, N. B., October, 3, 4, 1917.

Hanson and J. B. M. Bazxter, for plaintiff; A. J.
Gregory and J. J. I'. Winslow, for defendants,
Montgomery-Campbell; M. G. Teed, K.C., and Jas.

. Friel, for Northfield Coal Co.

Cassers, J. (December 12, 1917) delivered judg-
ment. -
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The evidence in this case was taken at the same
time as' the evidence in the case of The King v.
Henry Montgomery-Campbell and Herbert Mont-
gomery-Campbell: The information was exhibited
to have it declared that certain lands expropriated
are vested in the Crown, and to ha\'re the compensa-
tion ascertained.

The défendants, Henry Montgomery-Campbell

and Herbert Montgomery-Campbell, are the owners

in fee of the lands in question. They leased the
property to their co-defendants. The date of the
lease is July 18th, 1913, and it is a lease for a period

of 21 years. A right of purchase is given by the

Montgomery-(}ampbells to their co-defendants The
Northfield Coal Company, Limited, to purchase the
properties in question at any time within ten years
from July 1st, 1913, for the price of $1,000. This
right has not been exercised, although it is stated
that the coal company contemplated purchasing.
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The land prior to the expropriation con_tainéd "

12,523 square feet. The railway have expropriated
the whole of the lands fronting on Aberdeen Street.
According to Mr. Winslow, 7,225 square feet have
been expropriated. Aeccording, however, to Mr.
Ross Thoinpson, who is a civil engineer, there 1is
left in the property after. the expropnatlon ‘some
7,200 feet. :

The plan known.as the Colter plan, which is

marked. Exhibit “‘E,”’ in the case, shows the situa-
tion of the property as it existed before and after

the expropriation. It is admitted that the coal shed

of the coal company is partly erected on lands be:
longing to the Canadian Pacific Railway. It has
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been erected since the year 1913, and apparently
with the consent of the railway.

The Crown offers by the information the sum of
$1,278 together with interest from October 2nd,
1914, the date of the filing of the plan, up to the
date of tender, namely, June 14th, 1916,

At the trial it was agreed between counsel that
the sum of $1,000, the price at which the option of
purchase was fixed, should be accepted as the mar-
ket value of the land, without regard to the erections
thereon, or to any special value it might have to the
lessees for the purposes of their particular business.

‘The Montgomery-Campbells, by their defence,
claim the sum of $2,970. They claim for the value
of the land taken under the lease $650; for sever-
ance $150; in all $800. They also made a claim for
Aberdeen Street which was not entertained at the
trial, the parties being left to any independent pro-
ceedings that they might be advised to take as
against the city in any action to which the city would
be a party.

The contention is put ferward that when the
Crown expropriated part of Aberdeen Street, it
ceased to be any longer a street, that there was a
reverter to the granters, namely, to the Campbells.
On the present record the defendants, the Montgom-
ery-Campbelis, claim that by reason of the expro-
priation the lands, the value of which have been
agreed upon as being $1,000, have been depreciated
by the sum of $800 leaving what is left as of a value
of $200 only.

The lessees, The Northfield Coal Company, Limit-
ed, claim by their defence the sum of $6,345, made
up as follows:
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A. Value of leasehold 1nterest in Jand : ac- UL 5 X
tually taken .. .......c;ciieeinnnns, .$1,000. 00 Tuz Kixg
B. Injurious affection to the ,remdue of the : MON§§§§§RY
- leasehold lands not actually taken..... 1 ,000. 00 ‘;%EE%{{ ,:,
C. Value of coal shed. ... e - 765 00 Camesere axo
D. Value of scale-houyse............. coeo.- 100,00 N°‘§,1‘§"§”’
E. Value of scale installed. .. Ceeeiiraea.. 223500 %%a&s::lgigr
“F. Loss of business site.............. ... '1,000,00
- G. Damages for loss of business.......... 2;000.00_ o
H. Removal expenses, ete., and interest... 245.00
$6 34:5 00 .

By the information it is stated in paragraph 6,
“that His Magjesty the King is willing to provide '
“and construct and hereby offers to provxde and con-

“‘struct & good and syfficient crossing for horses,
‘“‘teams and vehjcles oyer the said lands so taken as’
“aforesaid, for the use of the defepdants or such of
““them as may be found ent;tled his, ;t or their
“helrs, suceessors and ass1gns, :

The mformat;on was filed on September 9th, 19L6
. and for the first time.the offer of this crossing was
given to the defendants. Without g ecrpssing the.
defendants wopld not have access to their premises.

At the tria] of the eause, it having heen pointed
out that one ¢rossing woyld not be sufficient as coal
carts entering the premises do not have room to
turp, the Crown made an offer -of two crogsings at
any. point, to be- designated by the defendants; the
effect of which would be to enable cogl garts to en- .
ter by one crossing and depart by the other. I sug-- -
~gested that the mpdertaking should be in writing
- and signed, and filed as required by the statute. A -
Wr1tten undertaking has been placed on file.

+




36 EXCHEQUER COURT REPORTS. [VOL.XVIIL.

1917 The Canadian Pacific Railway siding is used in

TueKiné  connection with the coal shed as well as with the

Moxteomesv. IOverett property situate alongside.

CAMPBELL AND

voiEesr  In reference to this plan Exhibit ‘“E’’ there is
CAMPBELL AND

o e some confusion in regard to the lettering, but there
CoaCo.  is no difficulty when the distances are looked at.
Buasonestr For instance, from the iron pipe to the letter mark-
ed ‘“‘D,’’ as it appears on the plan, the distance is

155 feet; the distance on the railway is 123 feet; and

the distance on the other side from the iron pipe is

109 feet.

As shown by the plan in connection with the coal
~ shed, the defendants had a ‘‘scales house’’ for the
purpose of weighing their coal, this being raised
about 3 feet, the idea being to prevent flooding and
also freezing during the winter. Having this scales
house and scales elevated require approaches on.
both sides, which are practically of about 28 feet
on the inner side, and 24.8 feet on the street side.
The railway, as appears on the plan, have cut off
the greater part of the scales house, rendering it
useless. - ,
- The contention was raised by the counsel for the
Crown that the company did not require a weigh-
scales at their premises, there being a provision in
the city’s by-laws requiring all coal to be weighed
on the city’s scales prior to delivery. I do not think
the contention well founded. The defendants were
entitled to carry on their business in a2 manner which
they considered best in their own .interest, and 1
think according to the evidence of Mr. Baird that
they were right in having their own scale-house.

- It is quite clear that a scale-house can be erected
elsewhere on the premises as left after expropria-
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tion. It is not necessary to have it higher than one "

foot, which would require short approaches. This
scale-house can be constructed of cement; and the
scale removed as well as the building which protects
it. It'is a mere matter of expense. It will probably
' cost according to Mr. Mitchell, the sum of $300.
The rail of the railway is only 12 inches above the
surface of the lot. This is shown by Mr. Mitchell,
the mayor, who measured it the night previous.to
the giving of his ewdence, and would not be a serl-
ous grade for teams..

- The coal shed is in precisely the srame position
now as it was prior to the expropriation. The only
interference with the property is the cutting off the

portion of the land fronting on Aberdeen Street,

and the destruction of the scales-house. ,
There was considerable .evidence given ‘at the

.trial in-regard to the difficuity. of loading and un-

loading from the Canadian Pacific- Railway siding,
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‘but whatever difficulty existed after the date of the

expropriation also existed prior thereto. 'There

has been'no change in the facilities for carrying on -

the particular business there, other than the front-
age on ‘Aberdeen Street taken and the destruetion
of the scales-house, to which I have referred.

"I think it was the duty of those acting for the
. Crown to have made the offer of the crossmgs at

the time the land was taken, and it may be that’

technically the Northfield Coal Company, Limited,
" would not have the right to cross the lands so expro-
priated. I think, however, had the lessees really
contemplated the continuance of the business they
would have approached the Crown officers, and no

doubt would have acquired the necessary crossing.

. '
~

3
e
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They neither did that nor did they investigate to
find out whether other suitable premises could be
obtained. I think the evidence shows that there
would be no difficulty in obtaining such premises to-
gether with trackage. Any new site may not be as.
favourably situate for the purposes of their busi-
ness as the present one. To my mind there are
certain facts that have to be kept in mind. In the
first place, as I have mentioned, the City of Freder-
icton is a small place, the whole population being
under 8,000. The coal supply is from the Minto
mines, and is usually sold direet, according to the
statement of the witness to which I will refer to,.
the Intercolonial Railway being the largest pur-
chaser. '

It is quite apparent from the evidence which L
will quote of the officers of the coal company that
they had not intended to enter upon an extended
business in the City of Fredericton. The business,
done during the portions of the years 1913 and 1914
is comparatively small, and a certain portion of it
was not loaded into the shed.

I can quite understand that if the defendants in-
tended or contemplated 4 large and extensive busi-
ness the taking away of this portion of their land
might diminish it to such an extent as to prevent.
them from so extending their business to a great
extent. Had, however, such been their intention,
the moment they made up their mind to stop carry-
ing on business at the site in question they would
have looked out for another site.

Mr. James Barnes is president of the Northfield:
Coal Company, Limited. He is asked:
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“Q. How Iong has the Northﬁeld Coal Com - 1817
‘‘pany been operating? ’ Tyus Kixg

v.

. ““A. We, commenced operations I think in 1907, Momenat s

CAMPBELL AKD
Q. Where is your mine "l—-A Mmto, Kent _ Herserr

MONTGOMERY-

6 County : CAM!’%];:{I;:. AND
Q. You have beeri doing business in Freder-. Nemxsmo
“‘icton? " Reasons for
. . Judgment.

‘A, Yes. —

““Q. For how long?———A I think we purchased
‘“this property in connection with the Mmto prOp-
fferty in 1913.%7 : .

He then refers to the lease with the optlon of pur-

chase. _

¢¢Q). Before that had you been domg busmess
“‘in Fredericton selling coal?’’

““A. Not to a very great extent. |
He states that the business in Fredericton was

managed from the office in Minto through an agent
He then proceeds to state:

‘“That when the rallway put down a trial line,

“‘we pulled up stakes, when we saw what was go-
_““ing to happen, after building up the properties.
“‘Then we waited developments,'and did very lit.
“tle The next thing was, the government expro-
. ““priated. We were adv1sed not to interfere with
“‘it at all then.”’ '
He says:

“Q. Do you remember When it was that you
““found that it (referring to the railway) was laid
‘“‘out through your land? '

¢“A. I could not give the exact date. _

Q. But when you did find out, you stopped do-

‘“‘ing business?

- A, We dropped rlght out

S . R L R
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'He is asked:

“Q. Have you yourself set any damages, have
‘‘you any figure in your mind as to how much you
‘“‘are damaged?

““A. No. T cannot say offhand now. The sec-
‘‘retary-treasurer might be able to do so.”’

In answer to a question he states: .
‘““We were holding that as part of our mining
“‘property in Minto. We used this as a safety
‘“‘valve. We got rid of any demurrage. If a man
‘‘did not call for his coal for a day we shipped it
‘‘on here.”’
He also states that they never used the coal shed to
its full capacity. ‘I think we could put 8 or 10
cars in it.”’ : .

I do not think this is ecorrect. A car holds an aver-
age of 35 tons. Lately they have been loading them
up to as much as 40 tons, probably on account of
shortage of cars; but, I think it clear that it would
never have paid them to fill the coal shed right up
to its full capacity. The expense would be too great,
Mr. Baird points that out. Barnes is asked:

““Q. You were not doing a very aective coal busi-
““ness in the summer of 1914%

“A. Where? :

“Q. Right there, at that coal shed?—A. We did
““not do very much.

““Q. Did you do anything during the whole sum-
““‘mer, from the time the warm weather came in?

¢“A. We kept this here, to take the surplus.

““Q. So you had no surplus during the summer
“of 19147

““A. We did not send it there.”

[VOL. XVIL
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- And he goes on to point out that after the'war
- was declared the Minto mines cannot supply the de- .

mand. ‘‘There has been a good demand.”’

#¢Q. Did you ever. try to provide another loca-
““tion, did you ever seek another location?—A.
‘“No, I did not.”’ .
James M. Kennedy was the secretaly-treasurer

of the Northfield Coal Company. He says:

‘‘The mines are at Minto, in Kent County.”’

Q. And carry on operations there?—A. Yes.
o “Q Soft coal, bituminous coal 7—A. Yes.”’

_ He is asked by his counsel: '

““Q. Tell me, what induced you to open this

‘‘plant in Fredericton?—A. We had two reasons.
‘One was, the irregularity of the I. C. R. orders.
““Some weeks there would be 120 or 150 tons, and
“‘the next week 200. Then it would drop to 150,
‘““while our labour was pretty nearly the. same,
‘‘especially during the winter season, and we
‘“‘thought by having a shed over here that when
‘““we got stuck with a car of coal on our hands
““which we could not put in to the LC.R. we could
“‘slip it over here and retail it. The next was that
¢ ‘we could obtain better prices than the I.C. R was
“‘paying at the time.”’ '

He refers to the cost of the bulldmgs, but places ‘

a much higher figure upon them than what they cost.

Mr. Moses Mitchell, who constructed them, states_

their cost. ‘ g
Mr. Kennedy of the company states:

““Q. When did you commence ?—A. 'I‘he ﬁrst ear
-“‘came here in November, 1913, or part of a car.

¢¢1913.

!
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*“Q. That autumn or that. year‘?-—-—A That year, . -
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*‘Q. You continued during that winter, did you?

‘“A. We continued during that winter, and up
““to the following June. In that time we sold
“‘over 800 tons, between 800 and 900 tons I think.”’
He is asked:

*‘Q. How much coal did you ship in that period?
‘““A. We shipped 893.78 tons.

Q. That was sold and disposed of, practically
““all of it%—A. All here.

““Q. On these premises?-—A. Through this
‘‘agency.’’

“‘Q. But on these premises?—A. I said through
‘‘this agency we had established here.”’

“Q. Was it through these premises?—A. Yes,
“through these premises, sure, as far as is known.
““to me. It was sent to Mr. Baird’s order, our
“agent.’’

Now Mr. Baird points out that a certain portion
of the coal never went through the premises at all.
The profits of the company were 66 cents, appar-
ently, per ton over and above what they were get-
ting in Minto.
He is asked:
““Q. You never tried to get another site?

““A. We never tried to get another site; the
‘‘one we had pleased us.”’ ‘
Taking the evidence of the other witnesses I am

of opinion that with the two crossings, and with the
scale-house rebuilt on a different site on their prem-
ises, the Northfield Coal Company, if they wish to,
can carry on all the business that can be done in
Fredericton; and it has tp be borne in mind that
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there are other, coal ageneles furmshmg eoal to the
people in Fredericton. |

Mr. Baird, who was their agent shows the situna-
tion of the property He is asked:

“Q. Assummg that you had two erossings con-
vemently located across the railway, is there
‘“any trouble to utilize that property as a coal
‘‘shed? , - S ,
Al Tt could be used I think, in a small bus1-

“‘ness, but its. usefulness for a big business is
‘‘done.

“Q; Wds there ever any b1g busmess done
““‘there?

““A. No. There was a g'reat chance for -a’big
“busmess » A
He also goes on to point out there were other ‘sites
to be obtained, althcugh in his oplmon the one in
quéestion was the Dbest.

He also points out what I have prevmusly refel-
red to; that the only difference in carrying on the

) -
v
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business as formerly would be the erossing of the

rallway and the elimination of the scales. -

He refers to the area left as about 5,200 square'

feet, differing from the measurement of Mr Ross
Thompson referred to.

" T asked Mr. Baird the following question’ | ‘
“‘Q. Coal in Fredericton would be dealt with the

/

‘‘same as anywhere else. Suppose I order 10 or

‘20 tons of coal; the coal would come on the rail-"

“way, it would, go to the carts, be taken to' the
‘““weigh sealées and then to my house?

¢ ““A. Half of it might be sold that way. The
‘‘shed is there for transient orders coming in, and-

-
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““for the people who want coal during the winter.
“If I had kept it in the business alone, I would
‘‘have unlodded a lot into the carts.”’

““Mr. Friel—Off the track?—A. Yes.

" ““His Lorpsarr—If you got an order, you would
‘‘put the coal right into the cart and send it to the
‘‘house?

““A. There are good facilities for that yet,
*‘there.”’

He states further in reference to the site that ‘‘It
‘“‘was an ideal site before. Of course it is a pretty
‘‘good site yet.”’

Mr. Mitchell refers to the cost of the buildings
and shows, for instance, that the cost of the coal
shed which the defendants value at $765 in their de-
fence, practically was about less than half. His idea
of the cost of moving the buildings and the scales
would be in the neighborhood of $1,000. In regard
to the value of what is left, he says, that if the mea-
surement given by Mr. Ross Thompson at 6,700
square feet is correct, what is left would be worth
$000—if there are 5,225 feet left, at $400 placing the
value at 8 cents.

I am of opinion that if the defendants are allowed
$500 for the value of the land taken, and the in-
jurious affection to the balance, without regard to
the special use, they will be amply recompensed for
what has been taken.

As I have stated, it was agreed that the value of
the land without reference to the present use, or
without .regard to the buildings is $1,000.




VOL.XVIL]" EXCHEQUER COURT REPORTS. . 45

- A question arises in regard to the dispositiod:; of 1917
this $500. It seems to me that the defendants could Tw=Kiwve

) . Hz
agree among themselves. The Coal Company are Mosrcomery-

- CAMPBELL AND

under a covenant to pay the rent, which is $60 a A IERBERT

ONTGOMERY-

year. If they continue to be tenants they would be *7forsxe
. entitled to the interest on this $500 during the cur- N eon Co.”
rency of the lease. If they subsequently beeome Boasons for
- purchasers, they would have to pay the $1,000 under '
the terms of their agreement, but they would re-

‘ceive the $500 part of the value of the land which"

has been turned into money. If the parties cannot

come to an agreement, perhaps a statement of the

views of the eounsel could be forwarded to the re-

glstrar

- .
@ -

I think that as far as Henry Montgomery-Campf'
bell and Herbert Montgomery-Campbell are con-’
“cerned, they are entitled to a judgment for $500, to
which I would add ten per cent. for compulsory tak-.
ing, making in all $550, to be dealt with as I have

suggested and they should get their costs of the'
actlon

The undertakmg as to' the two crossings should
- also be inserted in the formal judgment.

In regard to The Northfield Coal Company, I
think if they are allowed $1,000 for all the loss they '
‘have been put to, and for the interference with
~ their business, and their having to place their scales
upon a different site, they will be amply compen-
sated,—and I give judgment for The Northfield
Coal Company, Limited, for the sum of $1,000, and
interest to the date of the judgment. I think this
will cover every reasonable claim, including any sum
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1917 for compulsory taking if they are entitled to it.
TzzXive  They are also entitled to their costs of the action.

HENRY

MONTGOMERY-
CA?{PBELL AND J . )

ERBERT
MONTGOMERY- ’Mdgme’nt aGCOTd’bngly.
CAMPBELL AND

Tue

NORTHFIELD

Coat. Co. Solicitor for plaintiff: R. B. Hanson.

Beasons for
Judgment,

Solicitors for defendants, Montgomery-Campbell :
Gregory & Winslow.

Solicitors for Northfield Coal Co.: M. & J. Teed.
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THE KING ON THE INFORMATION OF THE A’].‘TORNEY~ - 1318
GENERAL OF CANADA, | | | Feb. 6.
' PLAINTIEF,

AND

THE HALIFAX ELECTRIC TRAMWAY COM-"
PANY, LIMITED, a body corporate, and THE
EASTERN TRUST COMPANY, a body cor-
porate, Trustee,

DEFENDANTS.

Ewpropriation—Gaa and electric pkmt—Val/uatcon--Agresmgnt
‘The Crown having expropriated land used as a site for a gas and
, eleetric p}ant, an agreement was entered into whlch provided for a
complete reinstatement of the owners on a new site.

Held, that in ascertaining the value of the lands agreed to be”
‘conveyed to the owners by the Crown, the value to be ascertained -
under the terms of the agreement was not the value to tl;le g;antom,
but the value to the owners; that the owners were entitled to coni-
pensation only according to the terms of the agreement, with interest-
on the unpaid amount from the time .of surrendering possession .of,
the ‘lands .expropriated; but they .copld not claim for the .additional
value of the old site s compared with the new.site, in regard to the
increased cost of ereetions and operations, nor for the speculahve
value of the land.

i

'NFORMATION for the vesting of land and. com-
pensation in an expropristion by the Crown. = -

Tried before the Honourgble Mr. Justice Cassels, Lo
at Hahfax, N.S., Septembe;r 11, 12, 13 14, 1917,

T. 8. Rogers, K.C., and 7. F. Tobin, K. C for
plaintiff.

H. A. Lovett, K.C,, and L. 4. Lo'vett KC., for
defendant.

CassgLs, J. (February 6, 1918) dellvered gudg—
ment
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1918 An information exhibited on behalf of His Maj-
Tz Ko esty the King by the Attorney-General of Canada to
TR o have it declared that certain lands referred to in

TraMway Co.

soTue  the information are vested in His Majesty, and to

EASTERN
Trust Co.  have the compensation therefor ascertained.

Reasons for . . . .
Judgment. The properties in question comprise a parcel of

land in the City of Halifax upon which were erected
the gas plant and electrie light plant, and also a por-
tion of the Halifax Tramway Company’s plant. The
Tramway organization operates the gas plant and
supplies gas to the City of Halifax ; they also operate
the electric tramway and the electric light company,
and furnish electrie light to the people of Halifax.

At the trial counsel for the plaintiff and defend-
ants kindly offered to furnish a statement showing
the dimensions in square feet of the property expro-
priated, also of the property owned by the defend-
ants and utilized for the purposes of their new
plant—also the property purchased by the Crown
on the west side of Water Street to be conveyed to
the defendants, and also of the land part of which
was known as the Government wharf property and
conveyed to the defendants.

Owing to the terrible disaster which occurred in

Halifax there was delay in furnishing this memo-
randum which was received by the Registrar on
February 4th, 1918. I will append a copy of this
statement to these reasons. Infra, p. 73.
- I may add that my reasons for judgment were
prepared long prior to the Halifax catastrophe and
I have not been influenced in any way by what oceur-
red since.

The Crown by the information tendered to the
defendants the sum of $364,923. The details of this
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tender are set out in the 7th paragraph of the in-
formation. ‘

- The defendants by the1r statement of defence
claim the sum of $901,812.84.

The partmulars of their claim are set out in the
defence. - In the particulars, Sec. “K.” sets out:

““The - property expropriatéed has for some -
‘‘seventy-five years been utilized as the site of the

‘oas. Works, and from its character, size and loca-

““tion has speclal adaptatmn to the conduct of the

PR
i
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‘‘defendants’ undertaking of supplying gas to the -

‘‘citizens of Halifax,” By reason of the long user,
“‘above mentioned, the defendants are not subject

““to injundtion or damage suits by adjoining pro- -

‘‘prietors on account of the emission of fumes or"

‘‘noxious gases incident to the carrying on of the
“‘undertaking, but under the laws of the Province

““of Nova Seotia, as interpreted by its Supreme.
“Court the defendants are liable to be enjoined.

““at the suit of nelghbourmg proprietors, 1f they
“‘conduct these operatlons on a new site.’

Thls claim need not be considered, as on the argﬁ-
ment of the case, Mr: H. A. Lovett stated that they
had come to an arrangement in regard to this claim,

and it was unnecessary for the court to consider it.

The defendants set out the following:

“‘So far as the defendants are aware at the
‘‘present timé it will be impossible for the defend-

" “‘ants to 'secure another site in a location. suffi-
“‘ciently near the centre of the city to enable the

‘‘undertaking to be successfully carried on as a |

‘‘business enterprise, except on payment of very
“‘large sums to neighbouring proprietors for the

! -
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“‘conveyance of their properties, or for prospec-
‘‘tive damage to their properties.”’

“‘The defendants are willing to co-operate with
‘“the Crown in the selection of a new site, but
‘“claim that they are entitled to be indemnified by
‘‘the Crown against loss and damage to their busi-
“‘ness by reason of the plant being located on such
“‘new site.”’

The expropriation plan was registered on Febru-
ary 13th, 1913. The representatives of the Crown
and of the defendant company acted together in a
friendly manner in endeavouring to procure new
premises for the defendants in lieu of the premises
expropriated by the Crown, and eventually the new
site upon which the present plant is erected was pro-
cured. -

In order to reinstate the defendants it was event-
ually agreed between the representatives of the
Crown on the one part, and the representatives of
the company on the other part, that the company
should utilize the property owned by them not ex-
propriated, and that the Crown with the object of
reinstating the defendants upon lands sufficient for
the operation of their business should convey to the
company a certain piece of land the property of the
Crown forming part of what is known as the old

‘lumber yard in the City of Halifax, and should also

procure a further piece of land on the west side of
Water Street, these two parcels of land being con-
tiguous to the lands of the company not expro-
priated, the three parcels containing the square feet
shewn in the memorandum annexed.

The information was filed on March 29th, 1915,
and the statement in defence on July 14th, 1915.
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Omn August 14th, 1917; and shortly previous to the 1918
trial, an agreement was arrived at, as follows: - Taie Kive

" 441, It is agreed between the parties that all " rerme™

““items of compensation at issue in this action are -TRRE‘%E%CO'

~““settled as follows, subject only to determination . T&vstCo.

“by the Court of the matters provided for in Jessensfor

‘“‘paragraphs 3 and 4 hereof, and that His Maj-

‘“‘esty the King shall pay to the defendant, The

‘‘Halifax Eleectric Tramway Company, Limited,

“the following sums;, viz.:

' “(a) As the value of all the bulldmgs
Jpon the lands deseribed in para-
graph 3, sub-sections 4, 5, 6, 7, 8,
9, 10, 11a, 11b of the information '
the sumof ......... e $ 17,500.00

¢ (b) As the value of the ear barn, stor- '
age shied and buildings upon the
lands described in paragraph 3,
sub-section 12 of the information R
thesumof ................... . 20,000.00 |

“‘(¢) As the value of the gas plant,

consisting of coal and coke hand-

. ling plant, retort benches, carbur-

reted water gas set, .scrubber,

condenser,  gas blowers, annular
condenser, exhausters, tar ex-

* tractor, washer, scrubber, purifi-
ers, oil tanks, stationmeters, pipes
and valves in yard, steam and -
feed pipe, ete., described in para- - -
graph 4, sub-section ‘‘A”’ of the L
information, the sum of......... 152,460.00

“‘(d) For the cost of removal of auxil--
dary ma_cehinery,‘ the sum'of...... .+ 500.00 _

_/

- "
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‘“‘(e) As the value of the gas plant
buildings, consisting of meter re-
pair shop, wagon shed and store-
room, blacksmith shop, oxide
shed, boat house, coal store, drip
and valve houses attached to large

- and small holders, retort house,

purifying house, exhaust and
serubber house, condenser house,
meter house, oxide building, chim-
ney and fences, deseribed in para-
graph 4, sub-section ‘“B’’ of the
information, the sum of ..... ...

““(f) For expropriation’ of tracks,

Pleasant Street to Point Pleasant

Park, the track extending south

from Morris Street to ear barn-

or storage shed, including tracks
in shed and yard, described in
paragraph 4, sub-section ‘“C’’ of
the information, the sum of.....
‘‘(g) As compensation for increased
cost of operation of mew tracks,
the sumof................ e

“(h) For cost of increased track and

overhead construetion, the sum

of .. .. e
‘(1) For cost of connecting new gas
plant with gas main, not included
in tender.. ........ . L
““(j) For cost of additional expenses to
Tram Company in carting coal

pending completion of new prem-.

ises, not included in tender......

[VOL. XVII.

82,145.00

23,695.00
7,150.00
13,835.00

6,867.25

1,500.00
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+¢¢(k) For gas plant machinery not in- =~~~ . . 1818/ 7
cluded in tender, consisting of , Tue Kine
that part of the boat house. equip- | ::p;;%“ii:z‘:é‘:
‘ment, blacksmith shop and testing - = -peTme.
. laboratory not removed by defen- - . TaustCo.
- dant and expense in removing B vty
part taken away................ 2,500.00

¢(1) The value of the wharf structure ' o
' on the lands and lands covered S 2

_ with water, described in para-
‘graph 3, sub-sections 1 and 2b of o
the 1nformat10n R + 1 000.00,

Total........ e, . -$335, 752 25

“¢2. The defendant,, The Hahfax Electrlc Tram-
way. Company, Limited, admits having re-- .
ceived from. His Majesty the King the sum
‘of $250,000 on account of compensation paya‘ '

- able herein, as follows, viz.:—

On the 21st December, A.D. 1915 the

CSUM OF o e *.$100,000.00
On the 15th March, AD 1916, the sum c
Of 0 vt i oot 50,000.00
- On the 3lst May, A.D. 1916, the sum o
of .. i e e 50,000.00
On the 28th November, A.D. 1916, the e
sum of L. | 50,000.00 ,,
_Total............ $250 000.00

. 43, The followmg matters referred to in the in-
‘‘formation are to be tried and the amount of
- “‘compensation to be paid by the Crown de- .
*, $termined by the Exchequer Court, subject
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“q

““to the rights of appeal by either party, viz.:

‘“(a) The value of all the lands and lands
covered with water of the defendant (ex-
clusive of buildings and fixtures and of the
whartf structure) expropriated by the plain-

tiff under the provisions of the Expropria-
tion Act, Ch. 143, R.S.C., 1906.

‘‘(b) The compensation indemnity and relief,
if any is allowed by the Court, to which the
defendant may be entitled under paragraph
2, sub-paragraph ‘“K’’ of the defence here-
in.”’

(1) The parties also agree that the value to
‘““the defendant of the lands on the west side
““of Lower Water Street and south side of
“Fawson Sfreet, in the City of Halifax,
‘‘described in a certain undertaking given
“by His Majesty to the defendant, The
“‘Halifax Electric Tramway Company, Lim-
““ited, on the 22nd day of December, A.D.
1916, whereby His Majesty undertook with-
““in a reasonable time after the questions at
‘““issue herein are finally determined to con-
“‘vey or cause to be conveyed the said lands
‘“to the said defendant, The Halifax Electric
“Tramway Company, Limited, shall be de-
““termined and disposed of in this aection,
““and that the amount for which His Majesty
“‘is to receive credit by reason of providing
“‘and conveying said lands to the defendant,
““The Hahfax Electric Tramway Company,
“‘Limited, is to be finally settled and deter-
“mined herein subject to the rights of appeal
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““by either party. Proceedings to ‘be"-amend— 1918 .

S g™

‘‘ed accordingly.. - Tas Ko
““(2) Nothing herein contained shall prejudice . Bucmie

. TraMway Co.

* ‘‘any claim which the defendant, The Halifax axoTue
““Electric Tramway Company, may have for oS
“‘compensation for the value and cost of de- Fademest.
‘“molition of the two car barns on the 'east
‘“‘side of Water Street, property of defendant,

‘“to enable the said defendant to use land of-

““fered by Government for its gas plant,
“‘which claim for compensation, if any, is also

““t0 be adjudged in this action.”

Sub-sec. ““B’’? of paragraph 3 of the agreement
need not be considered, as it refers to the defence,
as prevmusly indicated, withdrawn from my consid-
eration. I think the agreement in question shows
an extremely liberal offer on the part of the Crown.,
It is practically recouping the defendants the full
value of the plant, and also compensating them; and
paying them other sums,-such, for instance, as com-
pensation for increased cost of operation of thie new
tracks, the cost of inereased track and overhead con-
struction, ete. - '

The effect of this agreement is that all matters
in controversy between the parties have been agreed
upon, with the exception of clause 3 of the agree-
ment, namely, the value of all the lands and lands

“covered with water of the defendants exclusively of
buildings and fixtures. '

And secondly, what is covered by clause 4 of the
agreement, that is the value to the defendants. of
the lands procured by the Crown and agreed to be -
conveyed to the defendants, to which I have re-

ferred.” : oo

A
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It will be noticed that there is a difference in re-
gard to the basis for ascertaining the value of the
lands which have been expropriated, and the basis
upon which the lands procured by the Crown and
conveyed to the defendants. . In the former case the
value of the lands expropriated is to be ascertained,
and it has been pressed with force by counsel for
the defendant that that value is the value to the de-

- fendants to be ascertained according to the princi-

ples settled by such cases as Corrie v. MacDermott
(1) ; Cedars Rapids v. Lacoste (2) ; Pastoral Finance
v. The Minister (3); Lake Erie v. Schooley (4); and
I may refer to a very important case not reported
in the regular reports, but to be found reported in
full in Hudson on Compensation (5); Metropolitan
& District Railway Co. v. Burrow.

Later on when I discuss the value of the lands ex-
propriated I will deal with this contention of the
defendants.

In ascertaining the value of the lands agreed to
be conveyed to the defendants by the Crown the
value to be ascertained is not the value to the grant-
ors, but it is the value to the company. For instance,
a portion of these lands was at the time the Crown
procured them covered with buildings. These build-
ings were of no value to the defendants. They ne-

"cessarily had to be torn down, and the only offset

the Crown 1s entitled to would be an offset for the
value to these defendants for the purposes of their
new works. I will have to give my views later on
when dealing with the value of these lands.

(1) (1914) 83 L.J.P.C. 870 at 872,

(2) [1914] A.C. 569; 16 D.L.R. 168.
(3) 84 LJ.P.C. 26 at 28,

(4) 53 Can. S.C.R. 416; 30 D.L.R. 289.
(5) (1905) Ed.
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The Crown, it will be noticed by the agreement
‘ which I have reclted in full, has at various times

advanced sums of money to the defendants, amount- -

‘ing in all to the sum of $250,000. .

The defendant taking advantage of the large
sums of money agreed to be paid by the Crown, set
to work to rebuild-their plant, and with a much

larger and more efficient plant upon the new site, the
Crown in the meantime allowing them to remain in

occupation of their old premises so as not to ‘he,ve
their business interfered with.

In the report of the president and directors of the
Halifax Electric Tramway Company, Limited, for

the year ending December 31st 1915 the dlrectors
report as follows:

‘¢ Considerable sums have been expended ,durin.g
‘‘the year on capital account. in order that the
“‘company would be in a position to meet the
“‘growing demand upon its services. The princi-
“‘pal items of expenditure under this heading are
“new cars, and electrical equipments for the
‘‘same, extensions of electric lighting system, gas

‘““mains, and additions to repair shop building.
““Work has been started on the construetion of

“‘the new gas plant to replace the old plant which
““has been expropriated by the Dominion Govern-

“ment Upon the completion of this work the

“company -will have the most modern -and- econ-
““omical plant obtainable.”

An analysis of the schedules showmg the inereas-
" ed earnings from the years 1904 to 1915, shows a
steady increase in the volume of their business. The

report for the year 1916 might also be referred to

as showing an increase in thé business for the year

1
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1916 over that of 1915, and no disruption of their
business caused by the movement to the new prem-
ises. ' .

The first question that I am called upon to deter-
mine is the market value of the lands expropriated
by the Crown. I will deal subsequently with the
claim put forward on behalf of the defendants’
counsel for the added value, namely, the special
value to the defendants over and above the market
value by reason of the lands expropriated having a
greater value to the defendants than the lands upon
which they have been reinstated,

The only evidence called on behalf of the defend-
ants was the evidence of Henry Roper. He is called
not as an expert in land values. At the opening of
his -evidence, Mr. Lovett states as follows:

““I am examining Mr. Roper, my Lord, as to the
‘‘estimates on the buildings. Perhaps his qualifi-
cations will be admitted?’”’ Counsel for the Crown
stated ‘‘Certainly.”’

If it were necessary to qualify Mr. Roper as an
expert on land values, no evidence of his qualifica-
tion as such has been given.

During the progress of his evidence, having tes-
tified to the value of the buildings, he is asked as
follows:

“Q. Aésuming that those buildings were on that
“‘property (referring to the property expropriat-
‘‘ed) with no machinery in them, and with no bus-
‘‘iness carried on there, with no equipment in
‘“them, what would you say would be the fair
““market value in 1913 of that property?

““A. As a water site property?

““Q. Yes. A. Including the wharf?
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““Q. The whole of the land, land covered with
““water, wharves, and buildings empty?

‘A, Including the wharves? |

“Q. Yes. A. 7D cents a foot.

4Q, Including the buildings as well, Wlthoutf

‘“‘any equipment in them? A. I would say the
“land was worth about 75 cents per foot, and
‘‘those buildings $60,000.”’
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I called Mr. Lovett’s attention in the followmg ‘

way:

“‘thing that is open in regard to your lands, I

““don’t think you gave any evidence in regard to
‘“that.

“Hrs LORDSHIP«—-Supposmg before it comes to -
‘“a conclusion that the market value is the ‘only

““My. Lovett—Our evidence is 1n, as- far as’'we |

“‘intend to give any evidence in that respect.”’

Dealing with thé market value of ‘the lands ex-
propriated apart from the special claim put forward
on the part of the defendants I am of opinion that
the values placed upon it by Mr. Clark and his asso-

ciates is the full value, and also a very liberal value. .

- Mr. Clark places a value on a portion of the lands
of 50 cents per square foot for the land, and 30 cents

“per square foot for that portion covered with water.

Mr. Lovett apparently was himself impressed

with the liberality of his valuation, as when I men-

tioned it, the following will be found reported in, the’ , ‘

evidence:

(His Lordshlp is referrmg to Clark)

“His LORDSE]ZP—HIS whole evidence.is given as
“‘to the value of the land. The 50 and the 30 are
“for the land without the buildings:

#‘Mr. Lovett: A good mawket price, My Lord
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1918 ““His Lorpsarr—That is what the Crown of-
Tue King € fered?
v. *
Tﬁ?&’;ﬁg" ““Mr. Lovett: Yes, my Lord.”
T way Co. . . T
"axp Txe The property referred to in the evidence is imme-

Txwer o diately adjoining the property that was in question
Beasons1* before the court in the case of The King v. Wilson
(1). These values were allowed in that particular
case, and on appeal to the Supreme Court of Canada

this case was affirmed.

T think Mr. Clark and his associates have, as I have
stated, made a liberal offer. The perusal of his evi-
dence would indicate that he and his associates
valued the land as if there was a business being car-
ried on upon it. As to the value of the other lands
‘expropriated, I accept Mr. Clark’s valuation, and
will deal later with any special claim.

If the sum allowed by Mr. Clark and his asso-
ciates, namely, $73,271, as shewn by the attached
memorandum, is allowed, I think that would com-
pensate the defendants amply for the value of the
lands expropriated based upon market value.

The next question arises as to the value to the de-
fendants of the lands agreed to be conveyed to the
defendants. The agreement in question reads: ‘‘that

~ ‘“the value to the defendants * * * shall

“‘be determined and disposed of in this action,
‘“and that the amount for which His Majesty
‘‘1s to receive credit by reason of providing and
“‘conveying said lands to the defendants is to
“‘be finally settled and determined herein, ete.’’

I will deal first with the lands on the west side of
Water Street. These lands embrace an area of 39,180
square feet, and upon them were erected buildings.

" (1) 15 Can. Ex. 263, 22 D.L.R. 585.
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Mr. Clark in his evidence states that he paid for
- these lands the sum of $65,750 for the whole block.
He stated, however, that the Government were held
up and that the fair market value for these par-
ticular lands would be $45,000. That includes all

the property on the west side of’ Water Street.. He

1 asked by Mr. Rogers,, counsel for the Crown

“Q Making due allowance for the value of the
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““buildings, in 'acecordance with your op1n1on and -

‘‘judgment, what would the value of the land be?
““A. T valued the buildings at about $25,000.

“‘Q. What Wonld the square.foot-value of the
I“land be without the buildings? ‘

“A: About 50 cents, roughly speakmg
- “His LORDSHIP—About $20, 000? .

““A. About $20,000 for 39,180 feet of land.
“Mr. Rogers—On the basis of $45,000%
““A. On the basis of $45,000.” |

- This.land was bemg acquired by, the defendants
‘for the purpose of reinstatment; and ‘as I have

-

‘pointed out they are to be charged with the value of -
the land to them. It is manifest that the buildings

were of no use and would have to be demolished.

I think, therefore, that under the terms of the

‘ agreement set out, whlch is a reinstatement agree-'.
ment, the Crown should at the outside receive credit |
for the value of the land at the sum of $20,000, less,

however, certain deductions that will have to be.

made on account of placing the land in ‘shape for the
_purposes of the defendants’ business. There is not
much contest in regard to these items:
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Net cost of demolishing old buildings, ex-
cavating to street level and filling in cel-

Iars .. o $ 8§8,268.03
The retaining wall on Morris Street, which

would appear to be essential......... . 637.58
Cost of completion, cutting off slope and

grading portion of street level........ 2,500.00
Demolishing remaining building ........ 75.00

‘Estimated cost of retaining wall on west

boundary corner-lot and protecting ad-
joining building ..................... 2,206.00

¢ et s e ey

$13,686.61

I do not think the estimated cost of retaining wall
along the west boundary of the property should be
allowed. This wall is not built and most likely never
will be built.

The above items amount to $13,686.61. I think on
the evidence it is shown that this expenditure is re-
quired in order to place the defendants in the same
position in regard to the lands as they were before
the expropriation.

It would leave to the Crown an offset in respect
to this property of only the sum of $6,313.39, a very
small amount compared to the $65,000 paid for this
particular piece of land.

The area of the land agreed to be conveyed by the
Crown and forming part of the old Lumber Yard
is as stated, 37,900 square feet—land 20,100 square
feet and land covered by water 17,800 square feet.
This land is valued by Mr. Clark at the sum of
$15,390, viz., 50 cents a square foot for land and 30
cents per square foot for land covered by water.
From this amount there should be deducted:




VOL. XVII]' EXCHEQUER COURT REPORTS

1. Cost of removal of cable huts ......... $ 100 00

2. Expense caused by retention .of cables
and cable huts while work was going

[0 1 R e . 500.00
Expense caused by removal of store-

house and contents after original lo-

cation was fixed by Government En-  _

ZINEEr .. .. ittt 200.00

3. Excavation grading to level of street”

and filling in lower portion to water

front level .. ...oviviriiiniirinnn.. ' 2,362.48
4. Construetion of concrete retaining wall

across centre of car barn and on prop- -

erty between car barn and gas works
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to separate high and low levels...... 3,328.00 )
5. Piling work for car barn.............. 203775
6. Constructing coffer-dam .......... .. 1,160.00 .

Excavating to rock foundation and
building reinforced concrete founda-

tion Wall.. .. evverreiineiion. 206400 -

7. ‘Cdncrete piers built for car barn col-

" umn supports i.........iiiieenn ' 1,060.00

8. Cost of excess amount of concrete used
in car barn wall foundation due to
physical defects of site; details draw-

g 134C .. iviit e 1,536.00-

$14,348.93

Mr. Rogers, counsel for the Crown, stated th'atf B
with reference to the items in Exhibit 16, on page 7

of the evidence, numbered 1 to 8, aggregating $14,-
348.23, .as to expenditures with reference to the

Lumber Yard property, the Crown is satisfied that

Y
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the estimates made in respect thereof are not ex-
cessive.

This would leave an offset of $14,348.23 which, de-
ducted from the value of the lands, would leave the
sum of $1,041.77. Deducting these two items of
$6,313.39 and $1,041.77, in all $7,355.16, from the
value of the lands expropriated $73,271, there would
be due the defendants the sum of $65,915.84 for the
lands.

I come now to deal with the claims put forward

| by counsel for the defendants. Apparently they are

not satisfied with the liberal treatment accorded to
them by the representatives of the Crown—having
got so much they desire to get more. They allege
that the lands expropriated are better adapted for
the erection of their new plant and that a saving of
over $100,000 would be gained had they erected their
plant on their property expropriated instead of on
the new site.

A further ground is put forward on the part of
the defendants that the cost of operation of the busi-
ness of the company on the new site as compared
with what the cost would be had the new plant been
erected on the old premises would amount to $7,900
a year, and they ask that this amount should be
capitalized and a further sum in the neighbourhood
of $160,000 be added to their claim. This method
of arriving at the sums is dangerously in line with
the method condemned in the case of the Pastoral
Finance v. The Minister (1); and the Lake Erie &
Northern Railway Co. v. Schooley (2).

Both of these claims, :ﬁamely, the claim for the
alleged additional value of the old site as compared

(1) 84 LJ.P.C. 26 at 28.  (2) 58 Can. S.C.R. 416, 80 D.L.R. 289,
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" with the new site, in regard to the increased cost of
the erections and also the increased cost of opera-
tion, is to my mind of a very imaginative character

I refer to some of the evidence in the case. Mr.

Malison is the Managing Director of the Tram Com-
pany and. gives evidence. It would appear that the

‘business was stopped on the old site in April, 1917.
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His évidence in chief shows what took place between-
himself and Mr. Gutelius. The defendants were to

get from the Crown lands sufficiently wide to serve
the purposes of the Company. :

The following portion of his ewdence explams the ‘

situation and capacity of the plant, ete., on the new

premises as compared with the old premises'. It

must also be borne in mind that the Crown has paid
the full value ‘of the old plant, which has been in
steady use a long number of years, and that by the
assistance of the Crown they have what is an up-

to-date plant. Necessarily a considerable sum of

money would have to be advanced by the company
for the purpose of obtaining ‘a much better result
‘from the new plant on the present 'site than of a
plant similar to that situate on the old property

" Mr. Malison states, as follows

My, Rogefrs——Q You spoke of the capac1ty of
- ‘“your plant at the time of the expropriation, Feb-
 “‘ruary 13th, 1913 ‘as being 8,300 kilowats of ma-

“chmery, what is the capacity to-day, on the same

“‘basis—A. About 6,000..
T Q. Nearly double?—A Yes
Q. You spoke of having 2,100 horse-power in

1

“your boilers, in steam power?—A. 2,100 horse-

‘‘power, rated capacity.
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““Q. What is that to-day?—A. In round figures,
‘‘that is about 3,000 horse-power, the rated capa-
“eity.”?

“Q. You spoke then of the peak load being 3,400
“kilowatts—A. Yes.

“Q. What would that be to-day?—A. Last De-
‘“cember or last January, which is the test of the
‘“‘peak load always, we had approximately 6,000
““horse-power.

“Q. So that the eapacity of your electrlc plant at
‘‘any rate has nearly doubled, speaking generally —
““A. Yes, I consider it more than double.

““Q. You have done that by the installation of
‘‘new boilers?—A. By the installation of new boil-
‘‘ers and new machinery.

““Q. New generators?—A. New generators.

““Q. And mew machinery?—A. Yes.

“‘Q. These new boilers and new machinery were
‘“‘installed on the old property you had before?—
‘A, Yes.

‘““His Lorpsarp—Q. On the expropriated prop-
‘‘erty?—A. No, my Lord, on the other property.

“Mr. Rogers: Q. At the time of the expropriation
‘“‘what was your gas producing capacity at the old
‘‘plant ?—A. About 200,000 feet capacity per day; if
‘‘everything Was all right.

““Q. That was your maximum capaclty, 200,000
‘‘cubic feet per day would be your maximum capa-
““city?—A. Yes.

‘Q. On your old plant?—A. At our old plant.

““@Q. What is the maximum capacity of your new
“‘plant to-day, 400,000?—A. Well, it is more than

“that; it 1s over 600,000,

“‘Q. That is in gas capacity alone ?—A. Yes.
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‘“‘His Lorpsure: Q. On your new premises{—A, ' 1818
- ““On our present premises, my Lord. . v Taus ch-

TyE HALIFA!.

““Mr.' Rogers: Q. You have been operating yOur ‘Erecrarc

TraMwaY Co. /

‘‘new premises since January of this year?-—A. 1 swIue {

EASTERN

“thmk it was Apnl . TaostCo.

“Q. I have niot the figures of your sales of gas. %?;::‘::f

“What would your average sales of gas be in the
““current year?—A. We are selling now about
€€220,000 cubic feet of gas per day, on the average.

, r“Q What would your average sedles of gas be '\
 *‘in 1913, per day?—A.. Subject to verification, I

‘‘would - say 120,000 to 125 ;000 cublc feet per day, on

‘‘the average. |

“Q. Throughout the yeat 1913 or 1912 ‘I-—-A Yes.

“Q. You ¢an correct these ﬁgﬁres afterwards, |
“if you find you have made 4 mistake in any of
“them.~—A. I might say, i additmn, if I may, that
“the average for the current yedr, wheti we take

‘‘into consideration this coming winter, will be much

“‘greater than the figures I have given to you. "

“Q. You have given us 220 OGO?—--»A That rs,
‘‘up-to date.

“Q. Perhaps you have alre‘a’dy éstimated, . that -

“‘i8 your Company in Montreal what you think your

“‘output of gas will be for mext year?——A For
4¢19187 : : ~

. ‘“His LorpsuIP: Q.—You distingﬁish betiween the
‘‘cold days and the warm days?-—A.' Yes, my Lerd.

“Our consumption is greatest in December, of
““course. : ' "

“Mr. Rogers: Q. Fer 1918 Would you 'say 300

-“OOO?—A Much more than that. My estimate for | '
‘‘this year .will be 300,000. per day, and my estimate -
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“for next year will be at least twenty-ﬁve per cent.
‘‘greater than that.
‘““His LorpsaIP: Q. Does that take into account
“from January to January? A.—Yes, for the cur-
‘“‘rent year.

““Q. The full winter and the full summer?—A.
““Yes.

““Mr. Rogers: Q. You are looking for a steady
‘““increase?—A. I am looking for better than a
‘‘steady increase in gas because we are only really
‘‘beginning to develop the gas business as a business
‘‘proposition now, now that our construction is com-
‘‘pleted.

““Q. What is the size of the present gas holder?—
“‘A. It has a capacity of 300,000 cubic feet. |
- ““Q. The old ones had a capacity of how much?—
““A. The two old ones had a capacity, I think, of
¢¢190,000 cubic feet.

““Q. The two of them together?—A The two
“‘together:

““Q. They were much smaller holders?—A.
‘““They were. :

“Q. Of a different type?—A. Yes, a different
“type '

“Q. A type not now made?—A. Not on this side

“‘of the water.

““Q. Obsolete?—A. Not obsolete, but they have
‘‘developed a holder of cheaper construction, that
‘‘serves the purpose.

““Q. Better?—A. T would not say better, but as
‘“‘good.

““Q. And of greater individual ecapacity?—A.
‘‘That would not necessarily be so. ’
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““Q. It is obvious that it is so, in' this case?—A, = 138
‘It is quite so,.in this case. . Co Tus Kine
Tue HAL!FAX

Q. The present gas holder does not-occupy as .EtEcme

raMWAY Co;
AND THE

““much square-foot space as the two old ones dld?—— Easrexy
“A. I could not say as to that actually Resmons fo'r

- Q. Guess at it?—A. There is some little dlffer- Judgment.
“‘ence, I think. '

‘‘His LORDSHIP ! Q. Almost the same shape as
“‘the two old ones ?———A ‘Almost the same.

“Q. Is the type of these any different ¢—A. Thls '
present holder, the new one, is much h1gher than o

© ¢‘the other ones.

Q. Can you make it hlgher stlll?—A Yes, sir,
‘‘we can put another lift on it.

“Q. So that you can get any quantity more by
‘‘elevating it, up to a safe limit, without taking any
““more land —A. Yes, without taking any more land.

““Mr. Rogers: Q. As has been stated, on the west

s1de of Water Street there is available land there,

‘on the land obtained from the Government, for
“‘another gas holder of equal capacity?—A. Yes.
Q. What other products do you get in connec-
““tion with the gas business, or did you get before
‘“the exproprlatlon of course you got coke —A ‘
““Coke and tar. We did not save our ammonia.

“Q. At.the time of the expropriation you Were_
“not saving your ammonia?—A. No.

““Q. You are doing so, now?—A. Yes.

“‘Q. And on these premises which you got from
‘‘the Government?—A. Yes.

“Q. Does that require an extra bmldmg?——A
. ““It requires an underground tank. : ‘




70

1918

n———————

Tue Kixnc

LR
THE Haviyax
ErxcTRIC
Tranway Co.
AND THE
EasTERN
Trust Co.

Reasons fo
Judgment.

EXCHEQUER COURT REPORTS. |[VOL.XVII.

““Q. What else are you saving; what other pro-
‘‘ducts are you saving?—A. We are not saving any
‘““other produects.

“‘Q. Have you -anything in mind$—A. Why, we
‘‘expect to refine the tar and the ammoniacal liquor.

“Q. Of course your sales of coke, or the pro-
‘“‘ducts of coke, tar, and ammonia, including the re-
‘““fining of the ammonia, will increase rateably with
‘‘the gas product itself? A.—With the increased
‘‘output of gas we will make more of these produets.

Q. Proportionately 7—A. Yes. |

““Q. Previous to the expropriation you had three
‘‘car barns?—A. Four.

““Q. Three of them on what we call the power
“‘plant property?—A. Yes. - ‘

““Q. The fourth on the rear portion of the gas
‘“‘property ?—A. Yes. '

““Q. You now have how many car barns?—A. Two.

“Q. The capacity of those two is equivalent to
‘‘the capacity of the former four?—A. Yes.

““Q. More, is it not?—A. A little more.
““Q. What percentage more#—A. Not ten per cent.

Q. The construction of the new car barn is of the
“‘latest and most modern, I believe? A.—Yes, it is
““a very good design.

“¢Q. The foundations are much heavier and of a
“‘“much more permanent character than any one of
“‘the four former car barns?—A. Very much more.

¢“Q. Built with a view to permanency$—A. Yes.
¢“Q. The idea on the part of the Company being

- “that that additional capital expenditure in that
“‘way would pay in the long run? A.—To some ex-
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“tent that would be right; but the permanency, or
. “‘rather the excess permanency in that building as
‘‘compared with the others was necessitated by rea-

““son of the difficulty, first, in obtaining a good

“‘foundation, and secondly, by reason of the fact
‘‘that we have to support the rear end, or the water
“‘side of the end of that car barn.on stilts, in other

“words, because we are so much above the level of
“the ground.

“Q, I understand that ~A. That necessitated a
‘‘very much more permanent type of building, foun-
‘‘dation, and under-supports than would othermse
‘‘have been the case. _

Q. But at the same time, in all your re—construc-
“‘tion work, I understand you to say that you had
‘“‘in view the matter of lasting and permanent quali-
‘““ties?—A. Quite true.

““Q. That is true, all through?—-—A True, all

tlon

A considerable amount of evidence was glven in -

regard to the probable future of Halifax. One
promment witness seemed to figure on a growth to
a population of 150,000. - It has been a city for a
great number of years with the present populatlon
of under 50,000, and I think it would strain the cre-
' dulity of a Judge to figure on any basis of this char-
acter. If such an event did occur, there is no trou-
ble in building another gas holder, the site for which
was marked out on the plan of the property west of
. Water Street, and there will be no difficulty in dou-
bling the. capacity of each of these gas holders—
and there will be ample for the supply for a.commu-
nity even far in excess of what these imaginative

“through ’> which he explams is the present situa-

\
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gentlemen look forward to. So with regard to car
barns. There is ample room for any addition,—
and if the population of Halifax ever did increase
to a very large extent, it will be proper practice, as
admitted by Mr. Malison on his re-examination, to-
wards the end of the evidence, to place car barns in
different portions of the city, a practice in vogue in
all other cities.

In the case of Corrie v. MacDermott (1), which I
have referred to, the defendants desired to construe
the words ‘“the value of the land to them’’ as if they
read the unrestricted value—and their, Lordships

_held that was the incorrect way of viewing the case,

and that they were only entitled to the value of their

interest in the lands, and there is language in that

case which would indicate that an agreement should
be construed by reference to the law governing ordi-
nary cases of expropriation. I think the case be-
fore me is of an entirely different character. It
seems to me to allow any such claim as put forward
on the part of the defendants would be doing vio-
lence to the whole intention of the parties. I think
they have entered into an agreement which provided
for a complete reinstatement of the defendants, and
having regard to all the circumstances of the case
this is the view that I entertain.

There will be judgment for the defendants for the
sum of $401,668.09, from which will be deducted the

sums referred to in the agreement advanced by the

Crown. The defendants have had occupation of
their former premises, and have been carrying on,
as I have stated, their business as usual until April
of 1917. They should be allowed interest on the bal-

(1) (1914) 83 L.J.P.C. 870 at 872,
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ance of $151,668, 09’ from that time.until judgment. - | i918 .

S

The defendants are entitled to ‘their costs of the Tue Kivo

Tue HALIFAX .
action. . . : N ELECTRIC

' Tnuw'l.:‘v Co.
I . AND 1 HE
Judgment for defendants.* EASTERN

, Trust Co.

Reasons for

Solicitor for plaintiff: T.F. Tobin, | L frudsment. &

Sohcltors for defendant Lovett & Roper.

* Reporters Note The followmg is a copy of the agreement re-
ferred to on p. 48:

“It is agreed between the partles that the following lnformatlon ) ‘
be supplied to the Court in response to the request in writing of the . !
Registrar of the Court dated December 21st, 1917, and that for the '

. purposes of this action the said information shall be considered by the
Court as if it had been given by way, of sworn testimony at the trial
of the action.

1. The exact area in square feet of the lands of the defeudant
Company expropriated by the Crown is as follows:

(a) Land and land covered by water of defendant’ Company
expropriated by the Crown, the title to which is admltted by ..

‘the Crown:—
(1) Land J.ioeinieiiiiiiiiiisiiieienies 189,480 square feet
Area of fill in post confederatxon grant 3,200 square feet
Area of Gas Lane v......oivviiuians 2,794 square feet
+ {2). Land covered by water ............. 19,000 square feet

Total..... e ieraseseanans 214,474 square feet

(b) Land covered by water included in the grant by the Pro-
. vincial Government in 1876, the title to which is' not admitted
by the Crown—63,300 square feet.

2. The exact area of the lands of defendant Company now utilized
by it for its new plant and which area is not expropriated by the . -
Crown is equal to 89,500 square feet plus the ground taken up by the
location of the elevated conveyor across the yard from the unloading
wharf of the Domlmon Coal Co. to the Coal Storage buildings of the
‘Gas Plant. :

8. The exact area of the lands procured by the Crown and to be
conveyed to the defendant Company on the property, situate on the
west side of Water Street, is 89,180 square feet. g

4, The exact area agreed to be conveyed to defendant Company
off the lumber yard property is 87,900 square feet, made up of land—
20,100 square feet, and land covered by water, 17,800 square feet.

5. The exact sums agréed by Mr. Ciark and his associates to be
paid for the lands expropriated from defendant company are as
tollows :—

," For portion marked on plan Exhibit “B” as area in fill
109,800 square feet at the rate of 50c. per square foot..$-54,900
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- 1918 For portion marked on plan Exhibit “B” as “Area 2,600
Toe Kine square feet,” at the rate of 50c per square foot...... 1,300
mE . For portion marked on plan Exhibit “B” as “Area cov-
Tae HALIFAX ered by water in grant prior to Confederation, 19,000
T ECTRIC, square feet,” at the rate of 80c per square foot........ 5,700
Jﬁzi!;_rz;i: For 4,440 square feet of the land marked on plan Exhibit

“B” as “Area of land (car barn and fleld) 42,500 square

Trusz Co. feet,” said 4,440 square feet being the part thereof on
Beasops for which the car barn was erected, at the rate of 25¢ per
Judgment. SQUATE FOOL «vvueuneennennenurenneruinssncsssnnnsnnns 1,110

For the balance of the land marked on plan Exhibit “B”

as “Area of land (car barn and field), 42,5600 square

feet,” after deducting said 4,440 square feet last above

mentioned, leaving 88,060 square feet, at the rate of

10c per square foot ....................L peerereas 3,806
For the portion marked on plan Exhibit “B” as “Area

of land in house lots, 84,680 square feet,” at the rate of

10c per square foot .........coviiiiiiiiiiiiiiiiia, 3,458
For the portion marked on plan Exhibit “B” as “Area of

fill on grant of 1876, 8,200 square feet,” at the rate of

50c. per square foot ......... ... i, 1,600 .
For portion of Gas Lane omitted, 2,794 square feet, at
the rate of 50c. per square foot ...................... 1,307
Total.....oiiriiiiiiiiirenenaes 878,271

. 6. Mr. Clark and his associates did not value the lands forming
part of the lumber yard to be conveyed to the defendant company.
Mr. Clark gave some evidence at the trial as to what he considered
the value.

Dated at Halifax, N.S., this 22nd day of January, A.D. 1918,

(Sgd.) T. F. Tobin, Solicitor of Attorney-General
| of Canada.

L. A. Lovett, of Counsel for Defendant, The
Halifax Electric Tramway Co., Limited.
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HIS MAJESTY THE KING ON THE INFORMATIQN,

OF THE ATTORNEY-GENERAL OF CANADA. +  *
PLAINTIFF,

V.

Y

1917
Nov. 5.

VASSIE & COMPANY LIMITED; JOSEPH. AL- |

LISON; PRUDENTIAL TRUST C‘OMPANY
LIMITED; THE PETRIE MANUFACTUR-

ING COMPANY LIMITED (4 cases)

DEEENDANTS

Empropriation——Coﬁpeﬁsqtion—:qug{wmg property—Value.

The. Crown. had expropriated a number of lots in the business
section of the city of St J ohn, N.B., specially adapted for ware-
house purposes.

Held, that the same value per, square foot does not attach to .
small lots as to a larger lot, and that apart from the market value of

the land the owners were entitled to an allowance for the com-
pulsory taking; together with interest from the date of exproprmtlon

| INFORMATION for the vesting of land and com-

.pensatlon 1n an exproprlatlon by the Crown ’

Tried before the Honourable Mr. J ustwe Cassels, _

_at St. John, N. B., September 24, 25 1917.
Daniel Mullin, K C., for. plaintiff.

F. R. Taylor, KC and C. F. Scmford for de-
fendants.

CASSELS, J. (November 5, 1917) delivered Judg-
ment

These four cages were tried tpgéthef before me

at St. John, it being ‘agreed that the evidence ad-




76

1917

S "
Tue Kine

.
Vassie & Co.;
ALLISON;
PRUDENTIAL
Trust Co.;

PerriE MANU- -
FACTURING Co.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. |[VOL.XVIL

duced should be treated as if adduced in each separ-
ate case, with the right to any of the parties to
adduce any further evidence that would be applic-
able to the particular case.

The informations were exhibited to have it de-
clared that certain lands in the City of St. John
fronting on Prince William Street, and running
through to what is called St. John or Water Street,
are vested in His Majesty the King, and to have the
ecompensation for these lands ascertained. The
lands are expropriated for public works, namely,
the erection of an elevator in the City of St. John.

I will have to deal separately with each case, but
before doing so may mention some facts which are
common to all of the four cases.

Exhibit No. 1 in the case of The King v. Vasste
shows the different properties in question. Lot No.
1 is the property of Vassie & Co. The Allison lot
on the same plan is lot No. 6, which is marked on the
plan ‘“The Salvation Army.”” The Prudential Co.
lots are lots 3 and 5 on the plan—and Petrie lot is
marked 8 on plan. All of these properties are un-
questionably excellent warehouse sites, if there are
warehouses to be erected on them.

Th evidence of all the witnesses agrees that
Prince William Street is one of the best streets in
the City of St. John. On the east side of this street
is erected the post-office and a large number of other
public buildings, banks, ete. On the west side of the
street and fronting on the street, all of these lots,
from 1 to 8 inclusive, is vacant property (with the
exception of one or two sheds) having no buildings
on them.
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. St. J ohn Street or_Wat‘er Street is c:c;_nsiderably,

below the level of Prineé William Street, and is not
far from'the water of the harbour of St. John. It
is proved that having this difference in level be-

tween Prince William Street and-Water Street is of
'considerable advantage for the purposes of ‘whole- .

sale warehouses, - All the properties in question

" have railway trackage; a matter of con31derable im-

portance for a warehouse property.

Prince William Street and Water  Street are s0

situate that any person carrying on business on the
sites in question would save considerably in the way

of cartage from the proximity of these particular

‘gites to the Custom House, and also to the water-
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front, and to the railways. The saving of haul be- |

ing considerable both by re‘ason: of the distance
saved and the hills which are avmded o

I think it may be taken for granted havmg regard |

to the evidence, such as that given by Senator
- Thorne, a very experienced and capable witness, and
also to evidence given by other witnesses, that it
would be difficult-if not impossible to obtain in St.

John ini any other situation property equally adapt- o

ed for the purpose of the erection of a wholesale
warehouse and carrying. on the business thereon.
Other properties might be obtained, but the most
available sites are covered by buildings, unsuitable

as a rule for warehouse purposes,—and to acquire -’

such sites would necessarily involve considerable

expenditure by reason of these buildings having to
be torn down as useless for the purposes of a ware-
house busmess On the other hand, the values of

properties in the City of St. John have been and-

are extremely low compared to values in any other
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“city in the western part of Canada, such as Quebec,

Montreal, Toronto, Winnipeg, etc. These proper-
ties have for a great number of years been lying
idle and unoccupied, and with the exception of the
McClary Manufacturing Company, no warehouse
has been ereeted.

Before dealing with the individual cases I may
mention that in my opinion the same value per
square foot does not attach to small lots as to a
larger lot. Deal, for instance, with the Vassie &
Co.’s lot. There is a frontage on Prince William
Street of 150 feet, also a fromtage on St. John or
Water Street of 150 feet, with a depth of a little over
91 feet. :

The Prudential Trust Co.’s property, lot No. 5,
has a frontage of only 25 feet on Prince William
Street, and 25 feet on St. John or Water Street. The
Prudential Trust Co.’s lot, No. 3, has a frontage of
50 feet on Prince William Street and on Water
Street; the Allison lot has a frontage of 50 feet on
both streets—and the Petrie lot 104 feet frontage on
Prince William Street and on Water Street, with a
depth of praectically 93 feet.

For certain classes of business the smaller lots
may be all right, but for a large warehouse business
as the Vassie & Company contemplate it would be
essential to have the larger lot. '

I mention these facts because the Crown in mak-
ing their various tenders have tendered in each case
at the rate of $1.50 per square foot, treating all the
lots as of the same proportionate value whether the
lot in question contained a larger or & smaller front-

age.
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Dealing first with the éase of The King v. Vassie
& Company, Liwnited:" - ‘

This property, as I have stated, is Iot No. 1 o1t the
plan. It has a frontage of 150 feet on Prince Wil- |
liam Street and also the same frontage on St. John
of Water Street.  The depth is about 9t feet from
Prince William to St. John Street. - The ares of the
property in question is 13,737 square feet. The ex-
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propriation plan wads registered on the Tth OGtober, ,

1916. .The Crowr tendered on _the 8th Marech, 1917,
$20,605.50 and interest at five per cent. from the

date of the filing of the expropriation plan' to the
dateof thetender, less, however, interest on $15,000

L)

rd

from the ¥st Angust, 1917. On this date the Crown -

" advanced on account the sum. of $15,000, which
amount with interest from the Ist August, 1917, has
to be deducted from the amount allowed. ' The

Crown also tendered an additional sum of '$200”vﬁtfr1 |

interest to the date of the tender as compensatlon.

for certain slieds or buildings erected on the Tand.
The amount tendered by the Crown is pract1cally

at the rate of $1.50 per square foot. No amount was

allowed’ for thie compulsory taking.
The defendants by their defence set up that they

~ had carried on for years an extensive wholessle dry- -

" goods business, and' that ‘the defendant purchased
the said lands for the special purpose of building
thereon a building with offices, warehouse and sam-

ple rooms, in' which to carry on its said busiress, .
and that the situation of the said lands is espec1ally '
adapted for the purposes of the defendarit’s busi-

ness:
They' further allege that they incurred consider-

able expense 1n having plans prepared for such of--
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1917 fices, sample rooms and warehouse by an architect
TuzKwve  jp the City of Boston; also that it would be less ex-

T
Ve xy pensive for the defendant to carry on its business

PRUDENTIAL

prrustCo; on the said lands than at the place where the said

raczuming Co. husiness is now carried on.

Beaene. . They claim the sum of $27,474 for the lands, and
$500 for the sheds.

The first witness called for the defence was the
Honourable Walter Edward Foster. He is the Vice-
President and General Manager of Vassie & Com-
pany, and I may say that Mr. Foster’s evidence
was given in a very fair manner, in respeet to the
claim put forward. During the progress of his ex-
amination I asked Mr. Taylor the following ques-
tion: |

““Q. You claim peculiar damages. Is there any
‘‘issue between you and the Crown as to the value
““of the land as land? _

- “Mr. Taylor: 1 think so, my Lord.

‘‘His LorpsuaIP: The defence seems to set up spe-
‘‘clal damages. _

“Mr. Taylor: We think there are special dam-
‘“‘ages. We think the land is worth at least the
‘“amount we elaim, as land, apart from the special
‘“‘damages. '

““His LorpsuIp: You are only claiming the value
‘‘of the land apparently; you do not set up anything

~ ‘‘special. '

“Mr. Taylor: We do not set up any special dam-
‘‘ages outside the value of the land.”’

Then Mr. Taylor further states:
““We are simply claiming what we asked the Gov.
‘“‘ernment for the land. We told the Government
“‘we would take that amount.’’




VOL. XVIL] EXCHEQUER COURT REPORTS.

I allowed Mr. Taylor to. amend setting up the
claim of the additional value to the defendants by
reason of the adaptability of the premlses for theitr
particular purposes, and a defence was filed claim-.
ing in addition to the sums claimed by their defence
the sum of $5,000. I thought that the defendants

should have the right to put forward any claims

which they considered they were legally entitled to

put forward, and counsel for the Crown did not op-
'pose such application. -
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The defendant company purchased the land in °

January, 1913, for the sum of $15,000. This pur-

chase was from the City of St. John, who owned: the,

land. I gather from the evidence that the city was

~willing to make thelr bargain with Mr. Foster for
~ the sale of this partmular property to them at this

price. of $15,000. - Probably the city would be influ-

enced by the desirability of having a warehouse
erected upon this vacant property, and while the

price was $15, 000 in order to protect themselves, it

being difficult to ascertain the real value, it was ar-
ranged that the property should be put up for sale

at auction with this upset price of $15,000—and

after due advertisement the sale took place, and

~there bemg no other bidders, it 'was knocked down, y

to the defendants at this sum of $15,000.

T hardly think that this particular sale should be
taken as the real test of its value. It is quite ap-
‘parent from the evidence that other bidders were
‘deterred from bidding by reason of the fact that

they knew that the defendant company wanted the

property. The evidence for instance of Mr. Bruce,
a very satisfactory witness, shows these facts.

Mr. Foster, in his evidence, pomts out the pértl-
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cular value of this property for the purposes of
their business. There is no doubt that the defend-
ant company intended to erect a large warehouse
building on this particular piece of property. Plans
were prepared for the erection of the buildings by

~an architect in Boston. These plans are filed as an

exhibit in the case. Delays took place, as explained

by Mr. Foster, when the breaking out of the war -

on the 4th August, 1914, changed the whole aspeet
of affairs. The defendants prudently abandoned
for the time the idea of erecting new buildings, not
knowing what effect the war might have upon their
business; and, I rather gather from what Mr. Fos-
ter states, that they probably have not reconsidered
the question of building, and in the meantime on the
date mentioned the expropriation plan was filed.

Mr. Foster states that, in his opinion, the prop-
erty has not risen in the market since 1913. I asked
him this question:

““Q. You bought these lands in 19137 A. Yes.

“‘Q. Has that property risen in the market since
¢19137 A. No, sir, I would not say so.”’

Further on I asked him this question:

““Q. The real question is, as between 1913 and
‘1916, has the property risen in value? A. I would
“‘not say that it has.”’

—And he goes on to point out that the market
value could not be obtained. .

I think from the evidence of Mr. Thorne and Mr.
Bruce and other witnesses, that there was a consid-
erable improvement in the value of property be-
tween the date of the purchase in January, 1913, and
the fall of 1916, when the expropriation plan was
filed. There had been considerable improvement iz
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the City of St. J ohn generally "The harbour was

being 1mproved and other additional Works were in-

contemplatlon

- I gather that what Mr Foster meant was that on
- account of the war there would be great difficulty in
“selling the property,—not that property generally
had not inéreased in value between the two dates.
This I also think must be the view of those repre-
senting the Crown, because the tender in questlon
is a very large advance upon the purchase price. "

. The dlﬁiculty ig to get evidence of what the market
1ahralue is. It appears from the Crown’s evidence that

‘some of these other lots between Block 1 and Block"

8 had been acquired at the price of $1.50 per square
foot. As I have said, if intervening lots were worth
$1.50 a square foot, the value of lot 1 for the reasons
I have stated is of greater value..

Mr. Foster stated that he was willing to hand it
" over to the Crown for what he padid with interest,
pointing out, however, that five or six per cent. in-
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terest would not of course compensate h1m for the E

locking up of the capital.

Tt is difficult 4o arrive at an exact valuation of

property of this nature, having regard to the fact

of the effect of the war on realizing from real estate.

The amount offered by the Crown does not 1nclude,

anything for compulsory takmg

After the best consideration I can give to the case,
I think if to the sum of $20,805.50 there is added
the sum of $4,194.50 to cover any allowances for

compulsory taking, and any other claims, such as 3

for the plans and special adaptability of the site,; a

fair result will be arrived at—and I allow this

amount with interest thiereon from the date of the ‘

v i
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expropriation up to the 1st August, 1917 , at which
date the $15,000 was paid on account and must be
credited, and interest on the balance would run to
the date of the judgment. The defendants are enti-
tled to their costs of the action.

The King v. Allison.

Tt is needless to repeat what I have already stated
m a general way. This property is No. 6, with a
frontage of 50 feet on Prince William Street, and
also 50 feet on St. John or Water Street. It has a
depth practically of 92 feet between these two
streets.

On this property there will have to be a certain
amount of excavation. The date of the expropria-
tion is the same, the 7th October, 1916. The area of
the property is 4,617 square feet. The Crown ten-
ders $7,225.50, made up as follows: The sum of $1.50
per square foot for the land, and an additional sum

‘of $300 as compensation for an easement and right

of way and sewerage over an alleyway, making the
total amount tendered $7,225.50.

I think if there were added to this amount ten per
cent, for compulsory taking, namely, $722.55, the de-
fendant will be amply compensated.

I therefore give judgment for the amount of
$7,948.05. The defendant is entitled to interest on
this amount from the date of expropriation to the
date of judgment. The defendant is also enftitled
to the costs of the action.

The King v. Prudential Trust Company.

In this case two properties are expropriated,
namely, lot No. 3 and also lot No. 5. In respect to
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lot No. 3 there is an annual charge of $8 per annum
payable to the City of St. John. Thls sum is pa,y-
able in perpetuity. :

I pointed out that I thought the city should be a

party to, the action, as their rights were exp_ropriht-.

ed as well as the rights of the Prudential Trust Co.
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The statement was made that an agreement had )

been come to whereby the city had released any

~ rights they had in it for the sum of $300. This, how-

ever, apparently had not been assented to by all the
parties. Mr. Baxter, K.C., who is solicitor for ‘the
city, appeared in court, and agreed that the city

should be added as a party defendant, and that hé

would file a short defence. Subsequently an agree-
ment was arrived at in court that the sum of $200

+ should be deducted from the sum' to be allowed to_

the Prudential Trust Co., and the judgment in. the

case will have to direct that this $200 should be de- .

ducted from the allowance and be paid over to the
city in full of their rights in regard to this charge of
$8 per annum,—and in drawing the judgment, care
must be had to the fact that the rights of the mty
.are also expropriated.

There is also apparently a mortgage upon the’_.‘

property, and the mortgagee is not before the court.

It is stated by counsel that there will be no difficulty
in arriving at the amount payable. This mortgage
should_alsb be provided for in the formal judgment.

Lot No. 3 contains a frontage of ‘50 feet on Prince

William Street and a similar frontage on St. John

Street, with a depth practically of over 91 feet.

Lot No. 5 contains a frontage on Prince William

Street, with the same frontage on St. John Street.

ent. -
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The tender of the Crown for lot No. 3, was
$6,898.50 and for lot No. 5, $3,457.65.

I think that if to the amount tendered by the
Crown there is added 10 per cent. for the compul-
sory taking, the defendants will be fully compen-
sated.

I would therefore allow the sum of $6,898.50 for
the lot No. 3, less the sum of $200, the amount pay-
able to the City of' St. John, leaving the sum of

- $6,698.50, to which I would add 10 per cent., making

$7,368.35.

In regard to lot No. 5, to the sum tendered of
$3,457.65 should be added 10 per cent., namely,
$345.76, making in all the sum of $3,803.41.

On these respective amounts interest should be

- added from the date of the expropriation, namely,

the 7th October, 1916, to the date of judgment.
The defendants are also entitled to the costs of

the action. There will be no costs to or against the
City of St. John.

The King v. The Petrie Manufacturing Co., Limited.

This property is lot No. 8 on the plan. It contains -
a frontage on Prince William Street of about 104
feet, also the same frontage on St. John Street, with
a depth of about 93 feet.

The Crown tendered the sum of $14,526.30, toge-
ther with an additional sum of $200 for the sheds
situate on the property. The defendants claim the
sum of $20,336.82 for the lands, and $800 for the
sheds.

In this case I would add to the amount tendered
the sum of $1,000. I think the size of the lot makes

it of more relative value than the smaller lots. I
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 would alsola'dd 10 per ¢ent. on the total amount for -

‘the compulsory taking. This will make in all the

sum of $17,298.93, to which must be added interest.

from the date of the expropriation, namely, the Tth

October, 1916, to judgment. The defendants will

also be entitled to their costs of the action.

As I undertook at the trial to do, I have gone very -
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~ carefully over all the evidence in these various'

cases, and after the best consideration I can give to
the cases and with the knowledge I have of the prop-
erties in question, I have arrived at the conclusions
. stated above.. ' o

4

J udgmefnt accbrdingly.

Solicitor for plaintiff: Daniel Mullin.

Solicitors for defendants: Barnhill, Ewing & San--

ford.
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HIS MAJESTY THE KING onx THE INFORMATION

OF THE ATTORNEY-GENERAL OF CANADA.
PLAINTIFF,

AND

THOMAS NAGLE,

DEFENDANT.

Ezpropriation—Compensation—Graevel lands—V alue.

In an expropriation of gravel lands by the Crown, the basis of
compensation is the true or fair market value of the property as a
whole; the value to the owner, not the value to the Crown expro-
priating it is to be considered. The amount awarded may be allowed
to go to a mortgagee. :

INFORMATION exhibited by His Majesty The
King on the information of the Attorney-General of
Canada, plaintiff, and one Thomas Nagle, defend-
ant, for the vesting of land expropriated by the
Crown. '

Tried before the Honourable Mr. Justice Cassels,

~at St. John, N. B., September 26, 27, 1917.

Hamnson, for plaintiff.
H. 0. McInerney, for defendant.

CasseLs, J. (November 12, 1917) delivered judg-
ment.

The information asks that certain lands eipro-
priated by the Crown should be declared vested in
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His Majesty The King, and that the compehsatien G
for the lands should be ascertained and settled Tae King ..
NacLe.

' The lands in questlon comprise 59, 680 acres.. The g smetor
expropriation plan was registered on the 8th May, - Judgment.
1916. On the 21st April, 1917, the Crown tendered
the sum of $1,492 in full compénsation for the lands .

taken and for all damages..
{

The defendant by hlS defence clalms the sum-of |
$30,000.

When the case came on for trial it appeared that
the defendant Nagle was a mortgagee of the lands
in question. One J oseph Bennett Hachey was'in .=
reality the owner of the lands subJect to the said
mortgage. . By agreement Hachey was added as a
deferidant to the act1on, and Mr. MecIherney ap-
peared for him as solicitor and counsel, and subse-
quently a defence was filed for Hachey. .

. From the evidence of Mr. O’Dwyer. it would ap-
pear that of the 60 acres expropriated by the Crown, = . '
about 32 acres were composed of gravel. ‘

The Crown expropriated the lands in question for
the purpose of obtaining gravel for use upon the In- .
tercolonial Railway. At the time of the expropria- .
tion the pit had not been opened. It was after the
expropriation that the railway opened. the p1t and
took the gravel therefrom.

It appears that the general manager of the rail- -
way permitted Hachey to take certain carloads of
gravel; and, according to Mr. Hachey, the amount
‘of gravel that he took has to be paid for by him to .
~ the railway, and it is not a matter in question before

me. : | ‘ ’
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There is no doubt that the gravel from the lands
expropriated is gravel of a fine quality. This is
conceded by all parties.

It would also appear that there was considerable
gravel upon the balance of the 105 acres not expro-
priated by the railway, and a claim is put forward
upon the part of the defence for injury by the sever-
ance of the lands, the defendants claiming that they
have no means of working the gravel pit on the land
not taken.

The lands in question, comprising 105 acres in lot
No. 26, Block No. 36, South Gloucester Junction,
were purchased by Hachey at public auction, and
the Crown grant to him is dated the 12th February,
1914. The price paid by him for the 105 acres was
the sum of $525, or at the rate of five dollars per
acre. :

The evidence given at the trial is of an unsatis-
factory nature. A great mass of it is as to the
quantity of gravel contained in the lands expro-
priated, the various witnesses differing consider-
ably as to quantities. I had grave doubts at the trial
as to the admissibility of this class of evidence. As
I understand the law, what I have to ascertain is
the true or fair market value of the property as a
whole. I thought it better to allow the evidence, as
it might have some bearing on the intrinsic value
if supplemented by evidence of the market value.

In the case of The King v. Kendall (1) the learned
Judge states ‘‘that the property in question must
““‘be assessed at its market value in respect of the
“‘best uses to which it can be put by the owner,
“‘taking into consideration any prospective capa-

(1) 14 Can. Ex. 71 at 81, 8 D.L.R. 900 at 906,
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“b111t1es and any inherent value it may have, .One

““must discard the idea of arriving at its value by

“measurin-g every -yard of sand and gravel on the -

““bar.”” The learned Judge cites a decision of the

 Supreme Court of Massachusetts, namely, the case

of Mamning v. Lowell (1), and also some other cases,
.and rightly distinguishes the case of Burton v. The
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Queen (2), as this latter case was not an expropria- -
tion of lands, but merely the taking of a certain quan-

tity of gravel. The case of The King v. Kendall (3) -
was taken by way of appeal to the Supreme Court

of Canada, and the judgment was sustained. The
decision in the Supreme Court has not been report-

ed, but I have had the benefit of a perusal of- the
judgments. The reasons for judgment of Mr. Jus-
tice Idington, it seems to me, deals with the qﬂeétion,
in the way it was dealt with by the learned Judge”

in the court below. The statement is as'_follows 3

*‘A mass of evidence was given relative to the
‘“‘cubic contents of sand and gravel to be found
““within the area in question and the market value

" ¢¢of such material. This sort of evidence might well

“‘have some bearing upon the intrinsic value of the
‘‘property in question, but unless. supplemented by
‘“‘evidence of the true or fair market value of the
‘““property as a whole must be held of little value

* ““for the reasons given by the learned trial Judge. -
““Of direct evidence of the latter kind little appears

“in the cage, and I cannot say'that the amount ad-
“‘judged is obvmusly erroneous.”’

These remarks are very appos1te to the case be-
fore me.

(1) 178 Mass. 100. ) '(2) 1 Can. Ex. 87,
(8) 14.Can. Ex. 71, 8 D.L.R. 900,

\ ) A\
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A second proposition of law is one of consid-
erable importance in the present case. It is too well
settled to need comment, that in dealing with the
value of the lands in question, it is the value to the
owner that has to be considered and not the value
to the Crown expropriating it.

The language in the reasons of the judges in the
case of Sidney v. North Eastern Railway (1), has
strong application to the facts of the present case.
Curiously enough, in the Sidney case the decision
in Cedars Rapids Power Co. v. Lacoste (2) was not
referred to, although apparently decided before the
decision in the Sidney case.

The result of the evidence in the present case is
that, outside of the Intercolonial Railway, there is
no market for the gravel from the pit in question
except to a very trifling extent. |

" Albert E. Trites, a witness examined by the plain-
tiff, is probably the one best qualified as a witness.
He gave his evidence in a satisfactory manner. He
is a railway contractor to a large extent, and has
been such for over 40 years. He is asked:

Q. As such have you had considerable experi-

‘““ence with gravel and gravel pits?—A. Yes.

““Q. You know gravel pretty well as a result of

‘“‘that long experience?—A. I think so.”’

He then goes on to explain how he was called
upon in the Crown Lands office in Fredericton, to
report on certain lots. He then proceeds to give
evidence in regard to the gravel pit in question, that
is lot No. 26. He states, what is uncontradicted,
that the gravel is all of a good quality. As I have
mentioned before, the pit was opened by the rail-

(1) {1914] 8 X.B. 629. (2) [1914] A.C. 569, 16 D.L.R. 168.
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way, afterthg expr.opriation. "He places a value of,\

$300 per aere upon the portion of the land expro-
priated which containg gravel. On his cross-exami-

~ nation he points out that in.placing this valuation -
upon the pit, he is placing a value on it to the rail- .

way and not to the owner. I quote some portlons of
his evidence: '

“‘Q. Upon what did you base your value of $250 :

“‘per acre of ballast ground down there, on 27,

‘““and $300 on 26; how did you arrive at that

““figure, how did you make that up?
““A. My idea was that if anybody wanted it, 1t
" ““would be worth that much money.
Q. To the person takmg it3—A. To the person
“‘taking it.

“If the rallway Wants it you thought it Would :

“‘be worth that much to the railway?
““A. That was. my idea.
- | R T T N /
“Q In other Word‘s, your value of $300 an acre
‘is based on What you think it is Worth to the
“raﬂway? » :
“A. That is my idea.

“Q If the railway was not a purchaser, Mr.
_““Trites, if there was no Intercolonial Railway to
‘‘gell it to—eliminate that for the time being—

“‘what would you say would be the market value .
“of that gravel land altogether, leaving out of-
“‘consideration the railway?—A. I could not say ‘

“The demand would be very light for large quan-

““tities. ‘ ‘
Q. The demand would be almost neghglble,

« ¢“would it not, as far as you are aware; can you

' r
1 . b -
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1917 ‘‘suggest any market for that ballast outside of
TueKive  ““the railway?
n::“"‘ ‘‘A. Nothing further than what is used for pri-
Judgment.  ‘‘vate use and the roads.

“‘Q. That would be very small, would it not?

‘“A. It would not amount to any big quantities,
““for the time being.

“Q. I agree with that, that the railway is the
““market for this ballast?

‘‘A. The railway is the big market.

““Q. And practically the sole market?

‘“A. Largely the sole market.

‘Q. And it appears to have been the only mar-

_“‘ket up to this year from what we have heard to-

“dayt—A. Yes.

“‘Q. You know of no market outside of what has
‘‘been said to-day?—A. No.

““Q. You would not say thére was a market to
‘‘haul that gravel to Moncton?

““A. The distance would be against it.

““‘Q. They get gravel a good deal nearer?

“‘A. They get it nearer.

“‘Q. This 1s about 120 miles from Moncton?

““A. I think so. Itis a long haul.

““Q. So that your figure of $300 and $250 per
‘“‘acre respectively was based on a value to the

~ “railway?
““A. Certainly.

* * * *

““Q. So you based it on Hachey’s value to the
‘‘Intercolonial Railway$—A. Certainly.

And further on he says:
““Q. You knew no other market in 1916 for this

“property except the Intercolonial Railway?
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“A No . extended market

Hpg LORDSI—IIP ‘No practical market‘er
¢“A. No practical market. |

“Mr. Hanson: No commercial market?

‘“A. No commercial market on a large scale.”” .

He ‘says further:

“1 thmk the demand for the gravel outsuie of
“‘the railway, would be for small quantities.”’ -

Had there been other railways competiters with -

the Intercolonial Railway the case might be differ-
ent, but it is beyond questlon there was no other

competltor I think it is also evident there was 110.

' market for the gravel at Moncton. The expense of
the haul would be too great.to make it a commer-

cial venture, and as the evidence shows there are:
other quarries within a short distance from Mone-

ton containing all the gravel that could be required.
For instance, the Anagance pit, ete. Mr. O’Dwyer in
his evidence gives details of the various pits.

Now we have, as I have stated, the fact -that the

whole 105 acres were purchased by Hachey in the
fall of 1913 for the sum of five dollars an acre, viz,
for $5625. At the tlme of the expropriation the lands
were in the state in which they were at the time of
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the purchase. There had been no attempt to develop ‘

them.

A letter was produced purportmg to be 31gned by _

one White and Robertson, containing an alleged of-
fer of $200 an acre. I do not think that this offer.

was intended as a genuine offer. Hachey himself

does not seem to treat the matter as if it was bona,

fide. He is asked the question:

{




96

1917

Tue Kinc
v.
Nacre.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XVIL

““Q. Was that a bona fide offer 7—A. It came in-
‘““directly to me. It did not come to me person-
“ally,”’ | ‘ |

* * » *

“‘Q. As a matter of fact, did you regard this as

‘‘a serious offer%—A. No, I don’t know as I did.”’
" I think that if the defendant intended to seriously
rely upon such an offer they should have called
these two gentlemen. I have but little doubt that
when Hachey purchased the lot in question he con-
templated that he would be able to sell it to the rail-
way, and had that in view when purchasing.
~ On the best consideration I can give to the case
and having regard to the law that governs, as I un-
derstand it, the offer of the Crown of $1,492 is more
than ample to compensate Mr. Hachey for the loss
of the 60 acres and any damage on the severance.

I think the tender of the Crown is ample, and
that the amount tendered, together with interest up
to the date of the tender from the time of expropria-
tion, is sufficient to cover all claims the defendant can
reasonably have, including any allowance for com-
pulsory taking, and I think the Crown are entitled
to their costs of the action, to be paid by the defend-
ants.’

The amount allowed should go to the mortgagee.

Judgment accordingly.
Solicitors for plaintiff: Slipp & Hanson.

Solicitor for defendant: H. O. Mclnern;ay.
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INn THE MATTER oF THE PETITION OF RIGHT OF

/

EDWARD MAXWELL,

SUPPLIANT, '

AND

HIS MAJESTY THE KING,

e

-

LS

RESPONDENT.

Harbours—B. N. A Act——Provmcwl grant—E:cproprwtww—Wharf—-

Compensation.
Bedford Basin, being a pubhc harbour at the timie of Confedera-

tion and the property of the Province of Nova Scotia, passed to the -

Dominion by virtue of the provisions of the British North America
Act. A subsequent provincial grant of a water-lot thereon is there-
fore' void and confers no title. Fisheries Case [1898], A.C. 700;
Attorney-General v. Ritchie (English Bay case), 52 Can. S.C.R. 78,
26 D.I.R. 51, followed; The King v. Bradburn, 14 Can Ex. 419 re-
" ferred to.

2. Upon the facts .established in evidence, there was no dispute .

that the suppliant was entitled to compensation for the expropriation
of the wharf and for the deprivation of the right of way to and from
the wharf over the railway tracks. Held, that under the circum-
stances of the case, the suppliant was entitled to compensation for
such expropriation and for the deprivation of the right of way; ‘but
the loss of business not attributable to the taking of the wharf, or the
loss of profits in connection with a business in anticipation but not
actually embarked on, were not elements of compensation. .

P ETITION OF RIGHT claimirig’compensation'i‘ﬁ
an expropriation by the Crown.

' RS

Tried bef‘ore‘the Honourable Mr. Justice Casé,els',‘
at Halifax, N. 8., September 21, 22, 30, 1916.
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1917 .Lovett, K.C., and Barnhill, for suppliant.

MaxweLL T. S. Rogers, K.C., for respondent.

v,
Tue Kixe.

Reasons for

Judgment. CasseLs, J. (August 30, 1917) delivered judgment.

This is a petition of right filed on behalf of Ed-
ward Maxwell claiming compensation for lands ex-
propriated by the Crown for the construction of
works at Halifax in connection with the Inter-

_colonial Railway. The suppliant claims $150,000.
His claim is of a three-fold character.

First, for land expropriated bounded by high
water mark on Bedford Basin.

Second, for a water lot granted to him by the
Crown represented by the Province of Nova Secotia
dated 1st April, 1873. |

Third, for damages to his property to the west of
the railway used by him for manufacturing pur-
poses and which, he alleges, 1s destroyed for such
purposes by reason of his access to the water being
cut off. ‘_

A further claim is put forward, namely, that even
if s title to the water lot is void, he had title to the
wharf and a right-of-way over the railway to reach
the wharf. ‘ i

By the defence the Crown admits the title of the
suppliant to the land east of the railway bounded by
the high water of Bedford Basin. As to the water
lot, the contention of the Crown is that Bedford Basin
was at the date of the Confederation Act, 29th March,
1867, a public harbour and became the property of
the Dominion, and that the grant of the water lot by
the Province of Nova Scotia after Confederation is
void.
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The Crown offers the sum of $915.75 as full com-  MLT _
pensation. Maximes

While denying the t1t1e of the- supphant to the ;::::::r
water lot, included in this tender of $915.75 is the Judsment. .
value of the wharf as estimated by the Crown valua-
tors. o -

It becomes necessary to consider the questmn
whether what is termed Bedford Basin was or was
. not at the date of Confederation a public harbour.

If the answer is in the affirmative, then this publie
harbour became the property of the Dominion by
virtue of the provisions of the British North America

- Act and the grant of the water lot by the Province of

' Nova Scotia passed no title, and the suppliant would
not be entitled fo any compensation for the land
comprised in this water lot except as to the wharf, .
title to which may have been acquired otherwise -
than by this grant This question I will deal with

~ later. S o

What constitutes a public harbour in contempla-
tion of the Confederation Act is a question of diffi-
culty: Ihad occasion to consider the question in the
case of The King v. Bradburn (1). On appeal to
the Supreme Court of Canada this case was affirmed.
I'do uot think the judgment of the Supreme Court
is reported. It was necessary to pass upon this
point as it affected the question of compensation.

In a later case of Attorney-General of Canada v.
Ritchie Contracting and Supply Co (2), the question
has been elaborately discussed by the learned judges
of the Supreme Court. This case is inseribed for
hearing before the Board of the Privy Council, and.

‘ possibly some more light may be thrown on the sub-

(1) 14 Can. Ex, 419 at p, 429,
" (2) 52 Can. S.C.R. 78; 26 D.L.R. 51.
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Ject. The decision of the Supreme Court, I think,
makes two points clear. First, to be a public har-
bour under the provisions of the Confederation Act
it must have been a public harbour at the time of the
enactment, and second, that a potential harbour, not
a harbour at the date of the Confederation Act, but
subsequently becoming a public harbour, is not cov-
ered by the statute.

In the case of Attorney-General of Canada v. Rit-
chie Contracting and Supply Co. (supra) the courts
were dealing with English Bay outside of Vancou-
ver Harbour. There is no similarity between Eng-
lish Bay and Bedford Basin. At the time of the
passing of the Confederation Act, according to the
views of the Judges who gave reasons in that case,
English Bay was in no sense a public harbour. It was
nearly unknown and practically could at the outside
be merely termed a haven or harbour of refuge. It
had already been decided by the Supreme Court in
The King v. Bradburn (supra) that a mere haven
could not be considered a public harbour within the
meaning of the statute.

The able argument of Mr. Newcombe, that poten-

" tial harbours .subsequently became public harbours

and passed to the Dominion, was not given effect to.
To anyone who personally knows Halifax and Bed-
ford Basin, and I imagine most of those who may
read these reasons are in that class,—if not the
charts will explain—it is apparent that in no sense
of the word could Bedford Basin be termed a haven
or harbour of refuge. Itis a completely land-locked
bay—the only entrance thereto being through what
is termed ‘‘The Narrows,’’ a continuation of ‘‘Hali-
fax Harbour.”’ If Halifax Harbour were held not to
include The Narrows or Bedford Basin, it would
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seem rather an anomaly fo have a harbour of refuge *
or haven into which vessels could take refuge from"

their anchorage in I-Iahfax Harbour,

A
¥

It is admitted by counsel for the Crown and for
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- the suppliant, both of whom have devoted a. great" ‘

deal of time to investigation, that ‘‘no records are

‘in ex1stenee either before or after Confederatlon,

‘‘shewing the geographlcal limits of the harbour as . |

. ““such by statute or any other way, shape or form .

The distance from “"l‘he Narrows’’ to Bedford at.

T lthe head’ of the Basin is said to be four mlles In -

c_ons1der1ng the questlon‘ I think too much stress

must not be laid on the words used as denoting the -

name of the harbour. For instance, on a map to,

‘which I wﬂl refer the words ‘‘Halifax Harbour”

_are written and the words ‘‘North-West Arm;” but

there is no contention that the North-West Artn 1s'“_
not part of Halifax Harbour. Also in respect of’

Dartmouth. Why should Dartmouth not have' its l

* harbour termed Dartmouth Harbour?" As stated

there is no delimitation of the boundaries of Hahfax-*

Harhour, but it is beyond question that Halifax Har-

bour 1no1udes Dartmouth Harbour I mentlon these

- facts, as T think too much stress may be laid on ‘the

~faet that in the maps the terms ‘‘Bedford Basm”[
or “‘Bedford Bay’’ are used -None the 1ess, 1t may

* be the harbom of Hahfax

\

It_ is oonoeded by counsel for the. suppliant"thatn |

“‘this is a basin in which from the time it was fitst
“‘settled the Warshlps and other ships went in and-. .

“anohored and to that extent I am perfectly satls-

. “ﬁed ’’ says counsel. There can be no- questlon as

to this. For over a oentury the Warshlps of Great
‘Britain used Bedford Basm as the i 1nner harbour of.

. ]
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Halifax. Navy Island, situate in the basin, was the
property of the British Admiralty. The Duke of
Kent’s house was situated on the basin. The Ad-
miral’s flagship was usually anchored in the basin
at Birch Cove. At the head of the basin was Sack-

- ville Fort, erected and garrisoned and armed by the

British. At Bedford as far back and further than
living memory was a wharf, grist mill and other in-
dustries, and vessels plied in and out. Along the
west shore of the basin were numerous wharves, to
which vessels would take cargoes, such as hemlock,

ete. Boats would go for pleasure parties, and so on.

If each of these different factors were looked
upon separately, possibly it would not amount to
strong evidence of Bedford Basin being considered
a public harbour within the definition of the Fish-
eries case, but they must be taken collectively and
consideration be given to the fact that fifty years
have elapsed.

Considering the importance of Halifax Harbour
to the Imperial authorities, I think the DesBarres
report throws a strong light on the question. A
printed copy of this document was discovered by the
officers of the Archives Department of Canada as a
result of careful enquiry. By the consent of counsel

_for both parties it has been marked Exhlblt “y?

in this case. It is entitled:

‘““Nautical Remarks and Observations on the
Coasts and Harbours of Nova Scotia; Surveyed
pursuant to Orders from the Right Honourable
the Lords Commissioners of the Admiralty, for
the use of the Royal Navy of Great Britain, by
J. F. W. DesBarres, Esq., 1778.”7

He describes Halifax Harbour, otherwise called
Chebucto. He gives directions how to approach the
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harbour from the east. He deseribed Bedford’Basin -l

* g

~‘“‘at the head of Halifax Harhour’’ and ‘‘Sackville Maxye
River”’ at the head of Bedford Basm n the ch- Tux Kix.

Reasons for
bour of Halifaz. - Judgment,

' This report differs from a mere statement of |
someone who may have described it as suitable for
a harbour. It is official.

If the views of Robinson and Rispin—two visitors
from England in 1774—are of any importance, they,
will be found in Exhibit ‘‘T,”” in which it is stated
- that Fort Sackville is distant from Halifax about 12
"(sic) miles, situate upon a navigable river that
empties itself into Halifax Bay. This document, as
well as the following extracts from ‘‘A brief de-
“scription ‘of Nova Scotia, etc., by Anthony Lock-

“‘wood, Professor of Hydrography, Assistant Sur-
‘‘veyor-General of the Province of Nova Scotia and
“‘Cape Breton—London; 1818,”” were furnished by
the Archives Department. He describes the Har-
bour of Halifax-as about. S1xteen miles in length,

‘“‘terminating in a beautiful sheet of water called
- Bedford Basin, within which are ten square miles
of safe anchorage.”’ | -

In his ‘“directions for the harbour’” he states:

“From (teorges Island to the confluence of Sack- -
‘“ville River with Bedford Basin a dlstanee of seven
_“‘miles, there is not a smgle obstruetion.”’

The'sailing directions pubhshed by James Imray
& Son, 1855, treats Bedford Basin as: part of Halifax -
Harbour. | |

Thomas C. Haliburton (Sam Slick), in his history
of Nova Scotia, 1829, treats ‘Bedford Basin as part
- of Halifax Harbour. |
It has to be kept in mind that in dealmg W1th this
- question of whether Bedford Basin was a public

L
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harbour at the time of Confederation the Court has
no records of an official kind delimiting the boun-
daries of the harbour and must arrive at the result
from the best evidénce obtainable.

I have no hesitation in ecoming to the conclusion,
bearing in view the reasons in the Fisheries case
(1) and the English Bay case (2) that at the time
of Confederation, Bedford Basin was a public har-
bour, the property of the Province of Nova Scotia
and passed to the Dominion by the provisions of the
British North America Act.

I think the grant of the Crown, as representing
the Province of Nova Scotia, of the water lot was
void and gave no title.

The next question to be determined is the right

to the wharf.

It is not an important question so far as the ac-
tual value of thi< wharf is concerned, as the Crown

"~ has offered what I consider the full value. Mr.

Clarke in his evidence shews that $800 and ten per
centum added was allowed for the wharf, Mr.
Clarke and his associates, however, did not take into
account any damages that the suppliant might suffer
in respect to his property and business, which prop-
erty has not been expropriated, and having regard
to this branch of the suppliant’s claim, it becomes
important to consider his legal right to the wharf
and the approach thereto across the railway tracks.

The evidence and documents show that as far
back as 1819 the property had been in use as a tan-
nery. The wharf in question, although possibly
not as long a wharf as at the time of the expropria-
tion, was then in existence and a road went down to

(1) [1898] A.C. 700. ' (2) 52 Can. S.C.R. 78; 26 D.L.R. 51.
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the wharf.’ The wharf was used for the 1‘1nlloading of

hemlock logs, the bark from which was used for
tanning,

Apparently from’ time to time the Wharf would
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be partially destroyed and repaired. In 1850, ac- -

cording to the witness Geiser, who worked on the
‘railway, the Nova Scotia Railway, now the Inter-
colonial Railway, was constructed. Counsel place
‘the date as of 1854, probably the date of completion
of the railway. It is not material. Access to the
~ wharf would have been cut-off by the railway.

Mr. Rogers argues and the defence sets up that

at this time any damage by reason of severance was

compensated for by the railway. I do not think this

contention well founded. While perhaps not legally
compellable, the railway did in fact give a crossing

over their tracks so as to provide access to the

wharf. This crossing was planked between the

rails during the summer months, the planks being:

- removed during the winter, the wharf not ‘being
then used. The qrossingfwas guarded by a gate.
According to Geiser, the tannery ceased to be oper-
ated twenty-five or thirty years from 1916, about
1891 or 1886. According to Geiser, a siding was put
in for the use of the tannery. The plan Exhibit 4,
tracing of Nova Scotia Railway, 29th April, 1854,

shéews Henry Stetson’s land and apparently the

wharf and road across the railway tracks. Exhibit

No. 8,a grant from the Crown of the water lot, 19th -

August, 1881, shows the wharf and apparently the "
- crossing over the railway. Exhibit No. 10, a plan

from the Department of Crown Lands, 28th ‘Sep- -

tember, 1906, also shows the wharf. According to
the evidence of the witness Renner, an addition of

1917

AN
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~ twenty to twenty-five feet in length was added to

the wharf about thirty years ago. The evidence is
very indefinite, probably mnecessarily so from the
lapse of time. It might be material if the question
of sixty -years’ title arises, but immaterial practi-
cally in this case, as the Crown has tendered com-
pensation for the whole wharf.

Exhibit No. 10 referred to is a plan from the De-
partment of Crown Lands, Halifax, 28th September,
1906. This plan shews the property as used for the
crushing of rock and as it was when Maxwell pur-
chased. I will have to refer to it later. The title,
as admitted, is a continuous title from 1819. While
at times the wharf was not used when the property
was idle, it was held and owned . (if there was title)
by the legal owners of what was called the tannery
property. There was no actual interference with
navigation, nor was any objection to the wharf being
erected on the foreshore and beyond low water mark
ever made by the Crown, and the very object of the
present proceeding is to expropriate for the pur-
pose of filling up the place where the wharf was.

Tweedie v. The King (1) and Booth v. Ratté (2),
the citation from which in the reasons-of Sir Louis
Davies, at page 205 of the Tweedie case, may be re-
ferred to. Also Hamilton v. The King (3). Attor-
ney-General of Southern Nigeria v. Holt & Co. (4),
may be referred to, in which case an irrevocable
license from the Crown was presumed.

After the best consideration I can give to the case
I am of the opinion that in considering the question
of the compensation payable to the suppliant, he

(1) 52 Can. S.C.R. 197, 2T D.L.R. 583.
{2) 15 App. Cas. 188.
(3) 54 Can. S.C.R. 331, 85 D.L.R. 226.
(4) [1915] A.C. 599.
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should be considered as the gwner of the wharf, with
‘the right-of-way over the railway for access to and

from his premises west of the railway and from and

to the wharf. I do not agree with Mr. Lovett’s ¢on- |

tention that the . wharf and right-of-way could be
‘eased or sold to MeCormack for the use of h1s com-
pany. \ '

The right-of-way across the rallway is, I thmk

limited -to the owners of what was known as the
tannery property.

¥
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The question of the amount of compensatmn- "

is difficult to arrive at. . The supphant has put for-
ward a ridiculous claim by his petition, in which he.
claims $150,000. I am informed that this claim was-
. subsequently modified, to what extent I do not know.’

“As far as his business of selling crushed stone is
concerned he is not damnified at all. Exhibit No.
10, the map of 28th September, 1906, shows the two
- quarries—stone crushers, etc., and a loadmg plat-
form.” The suppliant admits that the crushed stone

was all marketed by ‘Tail and teams and the takmg :

" of the wharf in no way affects this business. 'He has
since the expropriation rented the property.to one
Henninger at a rental of $1,000 a year for two years
with a right of renewal.

In regard to his claim for a.ntlclpated 1oss of .pro-
fits by reason of his being prevented from prose-
cuting a business of making cement and chimney
‘moulds, the method adopted by the suppliant in pre-
senting this claim is in my opinion entirely errone-
ous. He had not embarked in this business. He en-
deavours to show that by a certain expenditure of
.money. a business could be built up which would

yield him an annual return of so many thousands
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1917 of dollars per annum, and from this hypothetical
Maxwett  conjecture of profits to be realized from the opera-
;::::::: tion of this conjectural business he deduces this ab-
Judgment. surd value of $150,000. This method of arriving at

the value is expressly negatived in the judgment of
the Lords of the Privy Council in Pastoral Finance
Association v. The Minister (1), and by the judg-
ment of the Supreme Court in Lake Erie & Northern
Ralway Co. v. Schooley (2). _

On the evidence before me it is very difficult to
arrive at any satisfactory result. The claim put
forward is one not in my opinion meritorious. The
Crown valuators allowed nothing.for this claim,

. not taking mto account any damage the suppliant
might be entitled to by reason of the depreciation
of the value to the suppliant of the property as a
whole. Some damage has no doubt resulted.

I think if in addition to the sum allowed two thou-
sand dollars is added, the suppliant will be fairly
compensated.

Judgment will issue for $2,915.75 and interest
from the date of the expropriation. As both parties
have succeeded on different issues and considering
the ‘claim put forward, no costs should be awarded
to either party.

Judgment accordingly.
| Solicitor for suppliant: J. S. Roper.

Solicitors ‘for respondent: Henry, Rogers, Harris &
Stewart.

(1) [1914) A.C. 1083,
(2) 53 Can. S.C.R. 416, 80 D.L.R. 289.
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Canada, against Robert Paterson Rithet and the
Attorney-General of the Province of British Colum-
bia. The facts are not in dispute.

It appears that a company ecalled the Colonial
Trust Corporation, Limited, was incorporated in
England in the year 1871, empowered to carry on
business in the Province of British Columbia. The
company went into liquidation, and by an order of
the English court, one Charles Fitch Kemp became
the sole liquidator of the said corporation.

By an order of the English court, Charles Fitch

- Kemp, who was then the sole liquidator of the cor-

poration, was authorized to appoint the defendant
Rithet as his attorney, and a power of attorney
dated December 24th, 1879, was executed in his
favour by the Colonial Trust Corporation, Limited,
and Charles Fitch Kemp, the sole liquidator, em-
powering Rithet to get in and take possession of all
the property, assets and effects of the corporation
in the Provinee of British Columbia.

It appears that the defendant Rithet acting in
pursuance of his powers from time to time recov-
ered and dealt with the assets of the corporation
and accounted for the proceeds realized therefrom
to the said Kemp as liqguidator of the corporation.

The Colonial Trust Corporation was finally dis-
solved on Oectober 7th, 1904.

The statutes relating to the dissolution of com-
panies are: 43 Vict., Cap. 19 (1880), and 53-54 Vict.,
Cap. 62 (1890). These statutes are to be found in
Lindley’s Law of Companies (1).

The exhibits filed show comphance with the pro-
visions of the statutes.

(1) 6th ed., Vol. 2, at pp. 1360 and 1870,
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It appears that Kemp, the sole liquidator, died; -

and on January 4th, 1911, the company having been
dissolved, and Kemp being dead, Rithet held in lis -
hands the proceeds of assets realized by him,

amounting to the sum of $7,215. 04. The information-
alleges that these moneys are still in the hands of

Rithet.

By hls\defence, Rithet brings into court the sum.
of $7,131.44, claiming to have paid a certain small = -

amount for legal expenses and advice; and Rithet,
by his defence, asked to be paid the costs incurred
by him. '

The claim of the plamtlff is thus stated in the.
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““4 The Attorney—General of Canada, on behalf

““of His Majesty the King, claims that from the

‘‘time of the final dissolution of the said corpora-

““tion, the said moneys in the hands of the defend-
“‘ant Rithet became and were bona vacantia, and

““under and by virtue of the provisions of the -

“Bm’tish ‘North America Act, vested in His Maj-

“‘esty in the right of the Dominion of Canada, or

“‘to which His Majesty in the right aforesaid Was
‘““and is entitled, and that the said moneys are

“held by the defendant Rithet as money had and =
““received by him to the use of His MaJesty in the

_“‘right of the Dominion aforesaid.”’

The defendant, the Attorney-General of the Prov—
inee of British Columbia, sets out in his’ defence, as
follows:

““2. As to the allegations set out in paragraph .

““4 of said information the defendant, while ad-

‘“‘mitting that the moneys in the hands of the de- -

‘‘fendant Robert Paterson Rithet became and
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““were bona vacantia, as therein alleged, denies
‘‘that the same vested in His Majesty in right of
‘‘the Dominion of Canada, or are moneys to which
‘‘His Majesty in such right was or is entitled, or
‘‘that said moneys are held by the defendant
‘‘Rithet as money had and received by him to the
‘‘use of His Majesty in said right, or are moneys
“‘held by the said defendant in trust for His
“Majesty in said right, as therein alleged.”’
¢3. The defendant, the Attorney-General of the
“‘Province of British Columbia, admits the alle-
“‘gations set out in paragraph 5 of said informa-
‘‘tion and says, as the fact is, that upon the final
“‘dissoluti_on of the Colonial Trust Corporation,
“‘Limited, the said moneys in the hands of the
“‘defendant Rithet became bona vacantia, and as
‘‘such vested in the Crown in right of the
““Province of British Columbia, and the defend-
‘‘ant asks that upon the trial of this action it may
““‘be so adjudged and declared.”’

The case was argued before me, the facts being
admitted. Formal proofs of the incorporation of
the company, the appointment of a liquidator, the
winding-up of the company, the dissolution of the
company, and the formal compliance with the vari-
ous statutes in force relating to the company were
adduced.

The case was very ably argued by counsel on both
sides. Subsequently to the hearing, able arguments
in writing were handed in for my consideration
covering every point that counsel could possibly
raise in regard to the question. -

At the hearing it was again conceded by counsel
for both parties that the moneys in question should
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be treated as bona- fuacantza, and I am reheved from 918

“any necessity of considering the question. Whether + Tus Kaxs
or not there is any doubt as to this proposition. I Resmoms for
assume in dealing with the case that the moneys'in 7=
question are bona vacantia, the only question arising- |
being whether these moneys belong to the Crown as
represented by the Dominion, 'or whether the

moneys belong to the Crown, as represented by the N

' Provmce of British Columbia.

Rn'un'r

N The question practleally resolves itself mto the
'proper construction to be placed upon the British
North America Act, and mainly turns upon the con-
struction to be placed ﬁpon sections 102 and 109. I
think there is no doubt but that British Columbia is
under the provisions of this statute. In what is .
called the Precious Metals case (1) Lord Watson
refers to the admission of British Columbia into
and formlng part of the Domlmon of Canada

In the brief furnished me by the counsel for the .
- plaintiff there is an account of the constitutional his-.’
“tory of the colony of British Columbla, Whlch as 1t
is of interest I insert in full. :

¢¢1821.—By an Imperial Act of this year the Hud-

- ‘“‘son’s Bay Company was given a monopoly of
“‘trade in the territory east and west of the Rocky
¢‘Mountains not included in'the charter granted in -
‘1670 to' Prince Rupert and his associates. Under
“‘this Act civil and eriminal mattérs came under the
“‘jurisdiction of 'the courts of ;]udlcature of Upper

- ““and Lower Canada (2).

(1) Attorney—Geueml of Bntwh C‘ohombm . Attomey-G‘eneml of
Canada, 14 App. Cas. 295 at 299.

(2) Short & Doughty’s Canada and its Provinces, Vol. 21, pp. 62. 63.
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¢1838.—The license of the Hudson’s Bay Com-
‘“‘pany was extended this year for a further period
““of 20 years (1). '

‘“1849.—By an Imperial Act of this year Van-
‘‘couver Island was constituted a colony. Richard
‘‘Blanshard was appointed Governor with the usual
‘“‘power to appoint a Counecil to aid him in his ‘ad-
“‘ministration. This Aet repealed the previous Aect
‘‘extending the jurisdiction of the courts of justice in
‘““the provinces of Upper and Lower Canada in civil
‘‘and criminal matters, and also a subsequent Aect
“‘regulating the fur trade and establishing erim-
“‘inal and civil jurisdiction within certain parts of
““North America, so far as these Acts related to the
“Island of Vancouver; and made 1t lawful for His
“‘Majesty to provide in that colony for the adminis-
‘““‘tration of justice, for the constitution of courts,
‘“‘and appointment of judges. Governor Blanshard
“‘found the affairs of the Island so inconsiderable
‘‘that he declined to give effect to his instructions
‘‘to establish a representative government. He
“‘tendered his resignation in 1850, but before the
‘“‘acceptance of the same reached him, he, in August,
‘1851, nominated a Legislative Assembly to assist
“‘him in administering the affairs of the colony (2).

“1856.—By a proclamation issued this year by
““Governor Douglas (who succeeded Governor Blan-
‘“‘shard), in pursurance of his instructions, the Gov-
“‘ernment of the Island was changed, provision be-
“‘ing made- for administering the affairs of the
““Island by a Goovernor by and with the advice of an
“‘elective Legislative Council. '

(1) Short & Doughty’s Canada and its Provinces, Vol. 21, pp. 79, 80,
(2) Short & Doughty’s Canada and its Provinces, Vol. 21, p. 89,
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¢¢1858.—The license of the Hudson’s Bay Com
‘‘pany over the mainland was revoked, and by Im-

"‘perlal Act, 21 and 22 Vict., ¢. 99, 1t was orgamzed

““as a Crown colony (1).

‘“‘Her Majesty by Order-in-Council appointed Sir

““James Douglas, who -was Governor of the Colony

“‘of Vancouver Island, also Governor of the Colony
“‘of British Columbia. By his commission he was
“‘authorized to make laws, institutions and ordi-

“‘nances for the peace, order and good government

“‘of British Columbia by proclamation issued under

. ‘‘the public seal of the colony. Her Majesty was

“‘authorized to empower, by Order-in-Council, the
‘““Governor to institute a Legislature consisting of
“‘a (overnor and Council, or a Council and Assem-

. *“bly; to be composed of such and so many persons,

““to be appointed or elected in such manner and for
‘“‘such periods and subject to such regulations as to

- ¢“Her Majesty might seem expedient. Power was

~

‘“‘given to annex Vancouver Island on receiving an

‘“address from the two Houses of the Island Legis-
‘““lature. By a proclamation issued by the Governor
‘““on the 19th of November, 1858, the English eivil

¢“and criminal law as it existed at that date was de-
“‘clared to be in force in the colony. '

1863.—By an Order-in-Council this year a
“‘change was made in the constitution of the colony
‘““of British Columbia, it being provided that the

| “legislétive authority of the colony should be vested

““in the Governor with the advice and consent of the
““Legislative Counecil (2).

.

(1) Short & Doughty’s Canada and its Provinces, Vol 21, pp. 126,
127,

(2) Short and Doughty’s Canada and its Provinces, Vol 21, p. 164

. et seq. ,
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‘¢1866.—By a proclamation of the Governor dated
¢“17th November, 1866, an Imperial Act, 29 and 30
“‘Viet., ¢. 67, providing for the union of the Colony
““of Vancouver Island and the Colony of British
‘‘Columbia, was declared to be in forece, the two

~““colonies being united under the single title of Bri-

“‘tish Columbia. On the union taking effect, the form
“‘of government existing in Vancouver Island as a
‘‘separate colony ceased, and the power and author-
““ity of the executive government and of the legis-
‘lature existing in British Columbia extended to
‘‘and over Vancouver Island.

¢¢1867.—The effect of the proclamation declaring
‘‘the English civil and eriminal law as it existed on
¢¢19th November, 1858, to be in force in British Co-
“‘lumbia was modified by an ordinance of March
‘‘6th, 1867, which enacted that the English law as it
“‘existed on November 19th, 1858, should apply, ‘so
“far as the same are not from local circumstances
“inapplicable.” See R.S. B.C. 1871, No. 70.

¢¢1870.—By Article 14 of the proposed terms of
‘“union of the Colony of British Columbia with the
““Dominion of Canada, dated July 7th, 1870, it was
‘‘declared that the constitution of the executive au-
“‘thority of the Legislature of British Columbia
‘“‘should, subject to the provisions of the British
‘““North America Act, continue until altered; but
““this article stated an intention of the Governor of
“‘British Columbia to amend the existing constitu-
““tion so that the majority of the members of the
“‘Legislative Couneil should be elective. By an Or-
“‘der-in-Counecil passed on August 9th, 1870, it was
“provided that the Legislative Council should
‘‘thereafter consist of nine elective and six appoint-
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| >“ed members. The election of.these nine popular: 1918 .
“‘members. took place in November, 1870, and the - Tae Kivg |
““first meeting of this quasi- representatlve body was T

‘‘held on January 5th, 1871. : | %‘@&'

¢41871: —By an Act entitled the Civil List Act,

‘1871, enacted by the Governor of British Colum-
‘“bia with the advice and consent of the Legislative.
‘‘Council on March 27th, 1871, after reciting that
“‘it is desirable that a permanent Civil List should
“‘be established by law, provision was made for. .
“‘an annual appropriation of $78,346.20 out of the -
‘“‘general revenue of the colony to Her Majesty, her
“‘heirs and successors, for the purpose of defraying
‘‘the expenses of various public services enumerat- |
‘“ed in the schedule to the Act. It was provided,

' “however, that the Act should not come into opera-
““‘tion until it had received Her Majesty’s assent

~ “‘and such assent had been proc1a1med in the colony.
¢‘This Act was repealed by an Act of the Provmmal
“Legislative Assembly in 1872.

““1871.—By an Act passed on 14th February of ‘
“‘this year a Legislative Assembly of twenty-five
“‘members, thirteen. elected by the mainland and
““twelve by the Island constituencies, was substi- -
“‘tuted for the Legislative Council. The operation

- “4of the Act was suspended until Her Majesty should
‘“assent thereto and fix a date for its coming into
““force. By a proclamation of June 26th, 1871, Gov-
‘“ernor Musgrave declared that the Act should come
““into operation on July 19th, 1871, the day prior to -
‘“the entry of British Columbia into the Dominion.

“‘For the purpose of the Coloniat Laws Validity .
““Act, 1865, 28 and 29 Viet, c. 63, which regulates
“‘the powers of colonial representatilve legislatures,
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‘‘the term ‘representative legislature’ signifies any
‘‘colonial legislature which shall comprise a legis-
‘‘lative body of which one-half are elected by the in-
‘“habitants of the colony (sec. 1).

In the Mercer case (1) the late Sir William Rit-
‘‘chie, C.J., elaborately explained the laws as af-
“‘fecting escheats in the Province of New Bruns-
““wick. ‘

. By the statute reuniting the Provinces of Upper
and Lower Canada, sec. 50 provided:

““ And be it enacted, that upon the union of the
““Provinces of Upper and Lower Canada all du-
‘““ties and revenues over which the respective leg-
“‘1slatures of the said provinces before and at the
“‘time of the passing of this Act had and have
‘‘power of appropriation, shall form one consoli-
‘““dated revenue fund, to be appropriated for the
‘‘public service of the Province of Canada.”

The words of this statute are similar to the lan-
guage used in sec. 102 of the British North America
Act, the language being:

““All . .. revenues over which the respective
“‘legislatures of Canada, Nova Scotia and New
“Brunswick, before and at the union had and
‘‘have the power of appropriation.”’

This statute, 3 and 4 Viect., cap 35 (Imp.) was
amended by 10 and 11 Vict,, cap 71 (Imp.). It is a
statute to authorize Her Majesty to assent to a cer-
tain Bill of the Legislative Council and Assembly
of the Province of Canada for granting a civil list
to Her Majesty and to repeal certain parts of an

(1) (1881) 5 Can. S.C.R. 538,
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Act folr»reuniting the provinces of Upper and Lower. /1918

w

Canada : . . THE Kms

erm'r

It became necessary in this case that an Impenal Reasons for
statute should be enacted, as the statute passed by . Tudgzment:
the Canadian Parliament differed from the previous '
statute as to the apportionment of the civil list. . Sec: .

‘tions 50 to 57, inclusive, had to be repealed before =
the Canadian Parliament could enact the statute in
question. By this statute, which was sanctioned by
the Imperial Parliament, it was provided in part:

' ““And be it enacted that during the time for

“whlch the said several sums mentioned in the
‘‘sald schedules are severally payable, the same

“‘shall be accepted and taken by Her Majesty, by

‘““way of Civil List, instead of all territorial and

“otkéfr revenues now at the disposal of the Crown
“arising in this provines.’

The Impenal statute, 15 & 16 Vict., cap. 39, re-

ferred to in the arguments in the various reasons

- for judgment in the Mercer case, is styled ‘‘An Act

“‘to remove Doubts as to the Lands and Casual Rev-
““enues of the Crown in the Colonies and Foreign
‘““Possessions of Her Majesty,”’ and recites certain
previous Statutes, namely, 1st William the Fourth,

cap. 25, and 1 Victoria—and it enacts as follows:
1. The provisions of the said recited Acts in
‘“‘relation to the Heredltary Casual Revewues of
““the Crown shall not extend or be deemed to have
‘“extended to the moneys arising from the sale or
““other disposition of the lands of the Crown in
‘“‘any of Her Majesty’s Colonies or Foreign Pos-
‘‘sessions, nor in anywise invalidate or aﬁeet any .
‘‘sale or other disposition already made or here- -

" ““after to be made of such lands, or any appro-
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‘‘priation of the moneys arising from any such

‘‘sale or other disposition which might have been

““lawfully made if such Aects or either of them

‘“‘had not been passed.’’

This section applies to lands or moneys arising
from lands. The section of the statute which is im-
portant in this case reads as follows:

““Nothing in the said recited Acts contained
‘‘shall extend or be deemed to have extended to
‘“‘prevent any appropriation which, if the said-
“ Acts had not been passed, might have been law-
‘“‘fully made, by or with the assent of the Crown,
““of any Casual Revenues arising within the Col-
‘“ onies or Foreign Possessions of the Crown (other

. ““than Droits of the Crown and Droits of Admir-

‘‘alty) for or towards any public purposes within

‘‘the Colonies or Possessions in which the same

‘‘respectively may have arisen: Provided always,
- ““that the surplus not applied to such public pur-

““poses of such Hereditary Casual Revenues shall

““be carried to and form part of the said Consoli-

“dated Fund.”’

In the elaborate judgment of Mr. Justice Gwynne,
in the Mercer case (1) there is a history of the ear-
lier statutes, and of the effect of this statute, 15 &
16 Viet. It is needless for me to repeat what has
been so fully gone into in the reasons of the learned
Judge.

Counsel for the plaintiff and also counsel for the-
defendant claim that the Province of British Colum-
bia prior to that colony entering into the union, had
the power of appropriation over the moneys in ques-
tion. In view of the provisions of sec. 2 of the Imp.
Act, 15 and 16 Viet., ¢. 39, I am of the opinion that

(1) 5 Can. S.C.R. 538.
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the view entertamed by counsel is correct I have,

set out in extemso this section. It would seem to
me that this section sanctions the appropriation.

The prov1so as to the surplus would be useless.if it
were not so. -

" In dealmg with the provisions .of sec. 102 in the
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Mercer case (1) the Lord Chancellor (the Earl of

Selborne) refers to sec. 102:

“All duties and revenues, ete.,’ before and at |

“‘the union, had and have the power of approprm-
““tion,?’. as follows: ' '
-¢“The words of exception m sec. 102 refer to
' “revenues of two kinds:

““(1) Such portrons of the pre- ex1st1ng ‘duties
“‘and revenues’ as were by the Act ‘reserved to.
‘‘the respective legislatures of the provinces’; |
““and, (2) such duties and revenues as might be

“raised by them, in accordance with the special

‘“‘powers conferred on them by the Act e
And he goes on to state: '

““It is with the former only of these two kinds,
“‘of revenues that their Lordships. are now con-

‘‘cerned; the latter being the produce of that
“power of ‘direct taxation within the provinces,

“‘in order to the raising of a revenue for provin-
‘‘cial purposes,” which is conferred upon Pro--

“‘vineial Leglslatures by sec. 92 of the Act.”’

The Mercer case was one relatmg to escheats for
lands. It has been fully considered in the judgment

Guarantee Co. v. The King (2) on appeal from the
judgment rendered by me. (3)
(1) 8 App. Cas. 767 at T75.

(2) 54 Can. S.C.R, 107, 32 D.L.R. 469.
' (8) 15 Can. Ex, 403, 26 D.L.R. 129,

" of the Supreme Court in the case of Trusts and’ .
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In the Mercer case the court carefully guarded
itself from dealing with anything more than lands
or the proceeds of lands. But, it is important to
bear in mind that the Lord Chancellor construed
sec. 102—and at page 774 uses these words:

““If there had been nothing in the Act leading
‘‘to a contrary conclusion, their Lordships might
‘‘have found it difficult to hold that the word
“‘revenues in this section did not include terri-
““torial as well as other revenues, or that a title in
‘‘the Dominion to the revenues arising from pub-
“‘lic lands did not carry with it a right of disposal

“‘‘and appropriation over the lands themselves.

“‘Unless, therefore, the casual revenue, arising

“from lands escheated to the Crown after the

“‘Union, s excepted and reserved to the Provin-

‘“cial Legislatures, within the meaning of this sec-

‘‘tion, it would seem to follow that ¢ belongs to

““the Consolidated Revenue Fund of the Dominion.

“If it is so excepted and reserved, it falls within

‘‘sec. 126 of the Act, which provides that ‘such

““portions of the duties and revenues, over which

“‘the respective Legislatures of Canada, Nova

““Scotia, and New Brunswick had before the

“Union power of appropriation, as are by this

“¢ Act reserved to the respective governments or

‘“‘legislatures of the provinces’ * * *”’

In St. Catherine’s Milling & Lumber Co. v. The
Queen (1), Lord Watson states, as follows:

““The only other clause in the Aet by which a
“‘share of what previously constituted provincial
‘‘revenues and assets is directly assigned to the
““Dominion is sec. 102. It enacts that all ‘duties
“‘and revenues’ over which the respective legis-
(1) 14 App. Cas. 46 at 56.
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“laturés of ‘the United Provinces had and have — 1918
‘‘power of appropriation, ‘except such portions . Tae Kive -
‘“thereof as are by this Aect reserved to the re-. Rarsor.
“‘spective legislatures of the provinces, or are Juigmeat.
“raised by them in accordance with the special '
‘‘powers.conferred upon them by this Aect,” shall
‘““form one consolidated fund, to be approprlated
““for the public service of Canada. The extent to
‘“‘which duties and revenues arising within the
.“limits of Ontario, and over which the legislature
““of the old Provmce of Canada possessed the
““power of appropmatmn before the passing of .
“‘the Act, have been transferred to the Dominion
““by this clause, can only be ascertained by. refer-
‘““ence to the two exceptions which it makes in
‘‘favour of the new provincial legislatures.’’

At pdgé 57 Lord Watson states, as follows 3

““The enactments of sec. 109 are, in the opinion
‘Yof their Lordships, sufficient to give to each
‘‘province, subject to the administration and con- -
“trol of its own Legislature, the entire beneficial -
“‘interest of the Crown in all lands within its boun-
“darles, which at the time of the Union were vest-
‘““ed in the Crown, with the exception of such .
“lands as the Dominion acqulred right to under
‘‘sec. 108 or might assume for the purposes speci-
““fied in see. 117. Its legal effect is to exclude from
“‘the ‘duties ‘and revenues’ appropriated to' the
“.Domini'on, all the ordinary territorial revenues
““of the Crown arising within the provinces. That™
constructlon of the statute was accepted by this
“Board in deciding Attomey-Geneml of Ontamo :
“v. Mercer (1). . L

(1) 8 App. Cas, 767, . S Y
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It is obvious from a consideration of the British
North America Act that certain revenues which, but
for the statute, would have belonged to the prov-
inces, were transferred to the Dominion. The Do-
minion by the statute granted to the provinces large
sums of money for the purposes of their civil lists.
Having regard to the provisions of see. 102, which
refers to certain revenues over which the provinces

‘at the date of the Union had and have power of ap-

propriation passing to the Dominion except such
portions as are reserved to the provinces under sec.
109, it is apparent that all royalties of every kind
were not intended to belong to the provinces under
the wording of sec. 109. The royalties in that sec-

tion must have a limited meaning. |

I think the meaning of sec. 109 was to pass to the
provinces royalties arising from lands, mines, min-
erals, and royalties limited to escheats, or something
arising out of lands, as referred to in sec. 1 of the
Statute 15 & 16 Vict. I do not think it ever was in
contemplation that under that term royalties, all
royalties of every kind, including bonae wvacantia,
were left to the provinces under the provisions of
this statute.

Mr. Ritchie, 1n his able argument, referred to the
precious metals, which he says belonged to the Prov-
ince of British Columbia. But on reference to the
Precious Metals case (1) it is stated:

“‘The title to the public lands of British Colum-
‘‘bia has all along been, and still is, vested in the
“Crown; but the right to administer and to dis-
‘‘pose of these lands to settlers, together with all
““royal and territorial revenues arising therefrom,

(1) 14’ App. Cas. 295 at 801,
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““had been transferred to. the provmce, before 1ts |

‘¢ admission into the Federal Union.”’

After the best eonsideratien I can give to the case
I am of the opinion that the claim put forward by

the Attorney-General of the Province of Br1t1sh
Columbla, to have the moneys in question paid over
for the use and for the benefit of the Crown as repre-
sented by the provmce, fails.

In regard to. costs, it is conceded by counsel ,

for all parties that the defendant Rithet acted in

an honourable and upright manner, and that' he

should receive the costs of the action. There will

be an order allowing Rithet his costs. It is stated

that these costs aré small, as Rithet didenot‘appezir
at the trial of the action. I would suggest that
counsel agree to an amount and avoid the necessity

for 'a taxation.. Failing egreenient, the costs will'~
have to be taxed before the Registrar in the ordinary

way.

I think under the cn'cumstances of the case. there'
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should be no costs for or against either the plamtlff .
or the other defendant, the Attorney-General of the

Province of British Columbla

¥

Judgment for 'plamtzﬁ“

Solicitor for pla1nt1ff E L. Newcombe

‘Solicitors for defen‘dant Rithet: Bodwell & Lawson.

~ Solicitor for Attorney-General B. C.: J. A. Ritchie. -
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ROBERT LOWE,
SUPPLIANT,
AND
ﬁIS MAJESTY THE KING,
RESPONDENf.

Yukon—Intoxzicating liguors—License—Customs—Illegal tar—Recoo-
ery. _

Under the provisions of the statutes relating to Yukon Territory
the Dominion Government has the power to exact a fee for the grant-
ing of a permit for the importation or bringing in of intoxicating
liquors in the territory; such exaction is a mere charge for the grant-
ing of the permit and not in the nature of customs duties or tax

-within the provisoins of the Customs 4ot (R.S.C. 1906, c. 48, 5. 130).

(2) Where such a charge has been illegally imposed but paid
voluntarily it cannot be recovered back.

P ETITION OF RIGHT to recover taxes alleged
to have been illegally exacted.

Tried before the Honourable Mr. Justice Cassels,
at Ottawa, January 24, 1918.

W. D. Hogg, K.C., for suppliant.
C. P. Plaxton and F. P. Varcoe, for respondent.

Cassers, J. (March 14, 1918) delivered judgment.

This was a Petition of Right filed on behalf of
Robert Lowe, of Whitehorse, in the Yukon Terri-
tory. The petition was filed in the Exchequer Court
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on the 1st day of April, 1915. It is stated that the

petition was deposited with the: Secretary of State
on February 12th, 1915.

The Petition of R1ght alleges as follows

“¢9, That for a number of years past your sup-
‘‘pliant imported into the said Territory, under
“‘permit duly obtained, large quantities of spirit-

_ ‘“‘uous or malt liquors, wine, ale, porter, beer and
‘“‘lager beer, upon which spirituous or malt liquors

CoCeT
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e
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THE KING.
Roasons for -
Judgnent,

‘‘he was obliged to pay in addition to the Customs

‘‘and Inland Revenue tax already paid thereon, a
~ “‘tax of two dollars per gallon on all the , said
“sp1r1tuous or malt liquors so 1mported by him
‘“‘into the said Territory as aforesaid, and upon

- ‘‘the said wine, ale, porter, beer and lager beer

‘‘he was obliged to pay a tax of fifty cents a gallon
“‘on such liquors so 1mp0rted

“¢3. That during the years between J uly, 1900

‘‘and the present time your p»et1t,1,oner hds been

“obliged to pay, and has in fact paid on account
¢“of the said tax upon the spirituous and malt k-
' ¢‘quors, wine, ale, porter, beer and lager beer so
“‘imported into the said Territory as aforesaid to

“‘the officers of the Dominion Government and

“those employed under the said officers in‘the col-
. ““lection of revenue for the said Yukon Territory,
“‘the sum of eighty-seven thousand three hundred
| “and forty-seven dollars ‘

¢4 That the 1mpos1t10n of the said tax of two
“‘dollars per gallon on spirituous and malt hquors
‘‘and the tax of fifty cents per gallon on wine, ale,
“_porter, beer and lager beer so imported-info the
“‘said Territory as aforesaid by your.suppliant

“‘was and is based upon certain orders in council,

B




128

1918
Lows
.
Tue King.

Reasons for
Judgiment.

EXCHEQUER COURT REPORTS. [VOL.XVII.

‘‘passed by your Majesty’s government of Can-
‘“‘ada from time to time between the 26th day of
“July, 1900, and the 12th day of August, 1911,
“‘which Orders-in-Council purport to be founded
‘‘upon the provisions and powers contained in the
““‘Yukon Territory Act, now consolidated in Re-
‘‘vised Statutes of Canada, as Chapter 63, and the
. ‘“money so collected has been and is assigned un-
“‘der the provisions of the said orders in council
‘‘to form part of the revenue of the said Yukon
“Territory. ' |

5. The suppliant alleges and the fact is that
‘“the said orders in council are wultra vires' the
“‘government of Canada, the said government not
‘“‘having been authorized or empowered by the
‘“‘said Yukon Territory Act to impose the said tax
‘‘on spirituous or malt liquors, ale, porter, beer
‘‘or lager beer imported or brought into the said
“‘Territory; and the suppliant submits that the
““sum above mentioned has been exacted from
“‘him without warrant or legal authority by the
‘“officers of your Majesty’s government of Can-
‘‘ada, and has been received by your Majesty’s
“*said government as money paid to your Majesty
““for the use and benefit of your suppliant, and
“‘should be repaid to your suppliant with in-
““terest.”’

The petitioner claims that it may be adjudged
that he is entitled to payment of the sum of $87,347,
being the amount of the tax illegally exacted.

To this petition His Majesty the King, represent-
ed by the Attorney-General for the Dominion of
Canada, filed a defence. The second paragraph of
his defence reads, as follows:
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““If the suppliant did make such payments as
‘““in_the third paragraph of the petition of right
“‘alleged, which the Attorney-General does mot
¢‘admit, such payments were made Voluntarlly by

‘‘him, and the Crown is under no liability to repay
“them.”” o

In paragraph 2a the respondent alleges, as fol--

lows:

““The alleged debt, cause of action or claim
" ¢¢pleaded herein did not accrue within six years
‘‘before this action, and was and is barred by the
“statute of limitations. Exclequer Court Act,
“R.S.C. 1906, ch. 140, sec. 33. North- West Terri-
““tories Act, R.S.C. 1906, ch. 62, sec. 12. Yukon

““Act, R.S.C. 1906, ch. 63 sec. 19. Yukon C’o'nsolz-*

“dated Ordinances, 1914, ch. 55, sec. 1. . 21 James
““I, ch. 16, sec. 3.”’

On the argument of the case r,espondent asked-
permission to supplement his defence by pleading -

the limitation which is provided by sec. 130, ch. 48,
Revised Statutes of Canada, 1906 This section
reads as follows: :

¢“ Although any duty ‘of customs has been over-

“¢paid, or although, after any duty of customs has -'

.“‘been charged and paid,it appears oris judicially
“‘established that the same was charged under an

¢‘grroneous construetion of the law, no sueh over-
‘‘charge shall be returned after the expn'a.tlon of .
‘“‘three years from the date, of such payment, un-"
““less apphcatmn for payment has béen previ-

“‘ously made.’

The respondent was granted leave to file this sup-
plémental defence, and although in the view I take

-
. ' -
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of the case it is not necessary to determine this
point, if a higher court should take a different view,
the question will arise whether or not this sec. 130
1s applicable to the facts of the case, and would pro-
tect the respondent from any repayment for a longer
period than three years. No application for repay-
ment had been previously made. '

In connection with sec. 130, in the interpretation
the Act respecting the customs, sec. 2, sub-see. 2,
contains the following: ‘“All the expressions and
‘‘provisions of this Act or any law relating to cus-
““toms, ete.’’ If it were to appear, as Mr. Hogg ar-
gued, that the charges imposed and collected are in
the nature of customs duties, my view is that this
sec. 130 would be applicable.

Before dealing with the case it would be well to
state that in the year 1902, by the statute 2 Ed. VIL,
cap. 34, the Yukon Territory Act was amended, and
for the first time, as far as I can ascertain, sub-seec.
2, of sec. 8, was enacted. It reads as follows:

““2. Every ordinance made under the authority
““of this section shall remain in force until the day
“‘immediately succeeding the day of prorogation
‘‘of the then next session of parliament, and no
‘‘longer unless during such session of parliament
“‘such ordinance is approved by resolution of both
‘‘Houses of Parliament.”’

The subsequent provision is in regard to publica-
tion in the Gazette.

On the argument Mr. Hogg, K.C., who appéared
for the suppliant, and Mr. Newcombe, K.C., who ap-

“peared for the Crown, agreed that this provision of

snb.-sec. 2, of zer R ean 34. 2 Ed. VII., had been
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\ comphed with, and also that all the provisions re- 1?18
- lating to the advertisement had been complied Wlth ' L"%"
TrE KinG.

. The Yukon Territory Act. (intituled ‘“An Act't fo Roanons for
prov1de for the ‘Government of the Yukon -Terri- Tulgment. -
tory’’),- (1) reads as follows: o

““113. No intoxiecating liquor or 1ntox1cants shall

‘e manufactured, compounded, or made in the

‘‘Territory; and no intoxicating liquor or intoxi--

‘‘cants shall be imported or brought into the Ter- '

“‘ritory from any provmce or territory in Canada
' “or clsewhere, except by permlssmn of the Gov-

ernor—m-Councﬂ ' \

B ~

Sec, 114 reads as follows: .
¢“114. All intoxicating liquors or intoxicants im- . .
‘“‘ported or brought from any place out of Can-

‘‘ada, into the Terntory, shall be subject to the

“‘customs and excise laws of Canada.’’ ‘

- I suggested to counsel that it might be .well to
“supplement the admission of facts, which had been |

agreed upon by a statement showing whethér the .

liquors referred to were imported or brought into

the Territory from any.provinee or territory in Can-

ada, or whether they were 1mp0rted or brought from .

any place out of Canada, "and the parties have

agreed to supplement the admissions which are on

file by stating that the liquor above’ referred to was
‘ brought into the Terrltory from other parts of
" Canada - .

The partles have agreed upon a’ ‘statement of
facts, the ﬁrst three paragraphs of which reads as
follows: -

“1. That under permlts duly 1ssued in pur- _

‘““suance of the provisions of the orders-in-council

. (1) R.S.C. 1906, c. 63. "~ ," .
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“heremafter mentioned, the suppliant, trading
““under the name of Robert Lowe and Company,

‘“at Whitehorse, in the Yukon Territory, during

‘“the years between June 24, 1901, and April 1,

‘1915, imported and brought into the said Terr-

“tory spirituous and malt liquors, ale, porter, beer
‘‘and lager beer.

‘2. That during the period aforesaid the sup- .

“pliant paid to officers of the respondent in the
““said Territory, in respect of the hquors 80 im-
‘““ported, the following sums of money:

€“1901-2 ..... S $16,436.00
“1902-3 ...... e 4,986.00 -
“L903-4 ... 7,785.50
G045 L 6,386.50
1905-6 L 9,947.00
C1906-T oo 6,414.00
CL907-8 5,650.00
“1908-9 ..., e 5,800.00
CL909-10. ... 3,742.00
“1910-11........... e . 5,125.00
CROLL-A2. 5,902.00
CLO12-13. . 3,318.00
191314 3,501.00
CU914-15. 1,796.00

$86,789.00

¢3. That the said permits were issued and the
‘‘said payments were made in pursuance and sub-
‘‘ject to the provisions of the following Orders-in-
“‘Couneil :
“Order in Council dated Feb. 25, 1901, P.C... 256
““Order in Council dated March 5, 1901, P.C. 257
‘“Order in Council dated March 18, 1901, P.C. 579

.
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“‘Order in Council dated June 22, 1904 P C. 1159
#“Order in Council dated Sept. 17, 1908, P.C.2055
¢“Order in’ Council dated Dée. 9, 1909, P.C.. .2475°
, “Order in Council dated August 12, 1911, P.C.1794 .

The " various orders-m-councll under ‘which the'

fees were exacted are filed as part of the proceed-
ings in the present actlon ‘
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I have cons1dered the various statutes relatmg to

~ the Yukon Territory. Cap. 6 of 61 Vie. (13th June,

1898), which constitutes the Yukon a judicial dis-
triet. Cap 11, 62 & 63 Vie. (11th August, 1899, re-

pealed the ‘previous sec. 8, and provided as follows: - .

“Provided always that the Governor-in-Council
“‘or the Commissioner-in-Council may make regu-
“latig’ns-__in respect to shop, tavern and other li-

censes, and may impose fees for the issue of the

- ““same.’ ' a '

By cap. 41, 1 Ed. VIL (23rd May 1901) 1t was

provided that the Yukon should no longer form
part of the North- West Territories.

Colour is afforded to the argument advanced by

Mr. Hogg that the fees which were exacted for the,
granting of the permit were in reality a tax by the -
language used in onie or two of the ordinances which’

‘are filed. For mstance, the ordinance which is dated
September 17th, 1908, is ‘headed - “Ordinance re-

specting the, imposition of ‘a tax upon ale, porter,

“‘beer, or lager beer, imported into the Yukon Ter-
. “ritory.”” It purports.to amend a-previous ordi-
‘mnance of June 22nd, 1904, by providing that onand

after the first day of November, 1908, a tax of 50 -

cents a gallon be imposed.” A subsequent ordinance,

“passed on December 9th, 1909, is an ordinance to = .

-
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rescind an ordinance respecting the imposition of a
tax. , |

Various permits were from time to time obtained
by the suppliant permitting him to take into the
Territory intoxicating liquor or intoxicants. The
ordinances would indicate that as a term for obtain-
ing these permits the applicant was asked to pay
certain fees which apparently were graduated or
based upon the quantity of intoxicating liquors which
he sought permission to take into the Territory.

For a time my impression was that these exaec-

. tions were in the nature of customs dues and in the

nature of a tax, but on reflection I have come to the
conclusion that they were mere charges made by the
Dominion government for the granting of the per-
mit. | . |

It was conceded before me by Mr. Hogy, counsel
for the suppliant, and who presented his case with
great ability and considerable research, that the
Dominion government had the right to inpose
license fees as a term for the granting of the per-
mits. His contention, however, is that the amounts
charged were so excessive as to show that they were
really charged as customs dues or as a tax. If it be
once conceded that the Governor in Council had the
right to impose a fee for the granting of the permit,
I do not think it would be open to the suppliant to
question the amount. He paid what was asked,
raised no objection, did not pay under protest, but
acquiesced in the charges, and no doubt when he
came to retail the liquor, the consumer paid what
had been advanced for the permit.

I think that a fee could be legally exacted for the
granting of the permit. It is not the case of a man
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havmg the right to take hquor into the Territory, 1018,
and then being charged with this so-called tax. He ~lowe
had, the right to accept or refuse the permit. ::::::i:r
, 'The case of Chappelle v. The King (1),18 of a dif- Indement.
ferent character. In that case the plaintiff had the
legal right to mine- for ores. . Subsequent to the
granting of this right the Crown attempted by regu-
lations to alter his contract by requiring him to pay
certain royaltles It was held that this was 1llegal
. so far as the first license was coricerned. Subseg
quently the Privy Council adopted the judgment of
Sir Louis Dawes, to the éffect that the subsequent.
licenses were practlcally new grants, and were sub- -
Ject to the regulations then in force.

The case was somewhat similar to the case of ‘
Booth v. The King (2), a case referring to the re-
newal of a hcense to cut tlmber

- In the present case before me, as I have pointed
out there was in no sense any change or attempted
change of any contract entered into between the
Crown and the supphant ‘He voluntarlly acquiesced
in the charge made by the permlt and even if it were

to be held illegal as a tax, I do not think he could '
recover. .

In an elaborate judgment of the Court of Appeal '
in Ontario in the case of Cushen v. City of Hamilton
(3), it was held that fees having been paid with full
) knowledge of the facts, under a claim of right, could
not be recovered back. '

Another case of taxes pald was that of O’Gmdy
v. Toronto (4).

(1) 7 Can. Ex. 414; 32 Can. S.C.R. 686; [1904] AC 127.
(2)’ 51 Can, S.C.R. 20, 21 D.L.R. 558,

(3) 4 O.L.R. 265. '

(4) 37 O.L.R. 139, 81 D.L.R. 632.
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I would in addition to the cases I have mentioned

add the case of the Grand Trunk Railwaoy v. Quebec
(1),—and would refer to the language of Mr. Jus-
tice Strong at page 79. It is obiter, but nevertheless
the opinion of a very eminent judge.
" T have also been furnished with an elaborate list
of authorities to show that under the general words
authorizing the Governor in Council to enact laws
for the peace, order and good government, ete., that
as a matter of police regulation there was the power -
on the part of the Governor in.Council to charge
these fees. I do not think it necessary to rely upon
this point, but I may add that any power to enact
a law in the nature of a police regulation would fall
rather to the Yukon government than to the Gov-
ernor in Council of the Dominion.

Claims of this character become serious if after
such length of time these moneys have to be paid
back.

The case of Schlesinger (2) may be referred to as
showing the views of the American courts.

I think the petition should be dismissed with costs.
Petition dismissed.

Solicitors for suppliant: Hogg & Hogyg.

Solicitor for respondent: E. L. Newcombe.

(1) 30 Can. S.C.R. 78.
(2) 1 Court of Claims, p. 16.
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Ix THE MATTER OF THE PETITION OF RIGHT OF

FRANCOIS FRADETTE

SUPPLIANT,

. - . " AND

'HIS MAJESTY THE KING,
| ' .RESPtONDENT.

.

Limitation of actions—Neégligence—Action against Dominion Crown—
Interruption of prescription.
By virtue of sec. 83 of the Emchequer Court 4et (R.S.C. 1906,
c. 140) the provincial laws relating ‘to prescription and limitation of

actions apply to an ‘action for personal injuries agamst the Crown
in right of the Dominion. '

Mere ‘“negotiation” does not operate a.s an mterruptlon of the
prescription.

Fa

P ETITION OF RIGHT to recover damages for
personal m;junes. o ;

A ]

Trled before the Honourable Mr. J ustlce Audette,
at Quebee, February 16 1918

w. Amyot, for suppliant.
" E. Belleau, K.C., for resﬁondent:

‘Avoprrs, J. (Mareh 11, 1918) delivered judg-
ment, - ' ) .
_ The,suppliant, who is an employee of the ,fl)epart-
ment of Marine, brought his petition of right to re-

1918

g’

Mareh 11.
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cover damages in the sum of $2000, as arising out
of an accident of which he was the vietim while
working, at Quebee, as boiler-maker on board the
Steamer ‘‘Princess,”’ a steamer owned by the Do-
minion Government. He claims that in course of
this work a piece of steel flew from his tool, lodged
in his left eye, and as a result he absolutely lost the
use of the eye.

The aceident happened on the.30th January, 1914,

. The petition of right is dated as of the 12th October,

1916, and the fiat was granted on the 7th November,
1916. .

Sec. 33 of The Exchequer Court Act enacts that,
““The laws relating to preseription and the limita- -
““tion of actions in force in any provinee between
‘‘subject and subject shall, subject to the provisions
“‘of any Act of the Parliament of Canada, apply to
‘““any proceeding against the Crown in respeet of -
‘‘any cause of action arising in such province.’’

Moreover, under Art. 2211 of the Civil Code of the
Province of Quebec, the Crown may avail itself of
prescription, and the manner in which the subject
may interrupt such prescription is by means of a
petition of right,—apart from the cases in which
the law gives another remedy.

Under Art. 2262 of the Civil Code the right of

~action for bodily injuries is prescribed by one year,

and Art. 2267 thereof enacts that in such case the
debt is absolutely extinguished, and that no action
can be maintained after the delay for prescription
has expired. '

Counsel for the suppliant contends, however,
that the correspondence produced of record amounts
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to. negotiations - which would interrupt - pre-.'
scnptmn In that contention I am unable to ac-

quiesce.

The term “n‘egotiation;"’ as defined in Black’s

Law Dictionary, is ‘“the deliberation, discussion or-

‘‘conference upon the terms of a proposed agree-
““ment; the act of setting or arranging-the terms
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‘““and conditions of a bargain, sale, or other business

“‘transaction.”’

A demand of payment has been riade -and the * |

Crown, when informed of the nature of the claim,
declines to acknowledge any liability. The claim-

ant cannot bind the other side by a mere demand

for payment Tt is, at most, a unilateral demand,

* without mutua,lity of purpose to negotiate, and it,is' |

in its very nature insufficient to interrupt preserip-
tion. - '

It is unnecessary to say any more upon this ques-

tion; the matter is to my mind too clear. I therefore

find that the injury complained of in this case having -
been received more than a year before the lodging

of the petition of right with the Secretary of State, -

the right of action is absolutely prescribed and

extinguished under the provisions of Articles 2262

and 2267 C. C. See also The Queen v. Martin (1)

In the view I take of the case it becomes unneces;,

sary to consider both the question of ‘‘negligence’’
and the question of ‘‘public work,’”’ and while. the
accident is most unfortunate, it 1s, however, to some

extent comforting, under the circumstances, to know

the suppliant has been continued in his work and

4

4

(1).20 Can. S.C.R. 240, ' b

. 5
o X
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that he has even received an increase in his wages.

The action is dismissed and the suppliant is de-
clared not entitled to the relief sought by his peti-
tion of right.

Action dismissed.
Solicitors for suppliant: Drouin & Amyot.

Solicitors for respondent: Belleau, Baillargeon &

- Belleau.




N .
!
i

VOL.XVIL.]| EXCHEQUER COURT REPORTS. &

K

Y
v

GILBERT BROTHERS ENGINEERING CO\I

PANY LIMITED
" SUPPLIANTS,
I AND
| HIS MAJESTY THE KIN¢, -~ -

Do . , ~© RESPONDENT.

Public work—Contract for construction—Progress estimate—Allow-

ance to contractor not made therein—Claim in . writing—Engi-

neer’s certificate—Right of engineer subsequently appointed to

review—Condition precedent—Right of contractor fo recover.

By the provisions of a contract for the construction of a public
work every allowance to which the contrdctor was fairly entitled -
should not be paid the full amount due him under the contract until -
if the contractor had any claims whicli were not so included it was
necessary for him to make such claims in writing to the englneer
within a specified time, . . _ K

. Held, that the fallure to comply with these provnsmns dlsentltled
the contractor to recover the amount of such claims.

2. It was further pruvided by the. contract t'hat"th'e contractor

should not be paid the full amount due him under the contract until .

he had obtained the certificate of the engmeer ‘“for the time being”,
having control of the work, that the same had been completed to his

satisfaction. B, was the engineer “for the time being” when the work .

was completed. He drew up a document which was intended to be
a final certificate. In this certificate a certain claim was -neither
expressly allowed nor disallowed, but it was left for the determina-
tion of the Exchequer Court under a clause in the contract which

provided that all matters of difference between the parties arising

out of the contract, the decision whereof was not especially given to
the engineer, should be referred to the Exchequer Court of Canada,

. f ‘
Held,; that as it appeared that B. had intended ,to'give a .final

certificate, - an eéngineer subsequently appomted had no power to -
[

re-open the matter.
!
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1917 P ETITION OF RIGHT to recover for work per-
pnrerr  formed under a building contract.

ExGINEERING
Co.

Tae Kixc. Tried before the Honourable Mr. Justice Cassels,
Btomeny: at Ottawa, June 20, 21, 22, 1916; March 12, 1917,

R. A. Pringle, K.C., and L. Coté, for suppliants.
Howard and E. E. Fairweather, for respondent.

CasseLs, J. (April 26, 1917) delivered Judgment.

A petition of right filed on behalf of the petition-
ers, The Gilbert Brothers Engineering Company,
Limited, claiming the sum of $115,000 and interest.
The claim is made for work alleged to have been
performed by the petitioners, under the terms of a
contract bearing date September 15th, 1897,

It is admitted that the contract is correctly set out
in the petition of right with the correction made at
the trial of clause 12 of the contract as there set out.

The contract provided for the payment of the sum
of $425 per day of 12 hours, during which the said
plant is in actual operation, etc., but nothing turns
upon that portion of the contract.

Clause 12 proceeded: ‘‘ And further, if it should
“‘be determined upon by Her Majesty’s Minister of
“‘Railways and Canals to improve the said channel -
*‘by deepening and widening the same below the
“‘original or contract grade, then Her said Majesty
““will pay the said contractors for such work of
“‘drilling, blasting and dredging as may be ordered
“by the said Minister in the deepening and widen-
‘“‘ing the said channel below said grade, the sum of
¢‘$8.40 per cubic yard for rock necessarily excavat-
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“ed, the said sum of $8.40 per cubic yard to éover all

f“cost of removal and deposit of excavated material, ‘
“‘drilled, blasted, dredged below apd outside of the:
“‘prism deseribed in the specification annexed to the

“‘griginal contract of William Davis and Sons, of
“‘the 5th day of August, 1879.”’

The contention of the petitioners is that work to
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the extent of over one hundred and thirty thousand .

odd dollars was performed, for which work they

have not been paid. Their contention is that Mr.
Rheaume, the engmeer in charge of the work, acting
under the directions of the Chief Engineer of Rail-
~ ways and Canals, issued a certificate certifying that
the Gilbert Brothers Engineering Company, Lim-

ited, were entitled to the sum of about $115,000. - |

. By the prayer of the pétition the Gilbert Brothers

Engineering Company, Limited, submit that they
are entitled to a final certificate for the sum of

$115,000, or thereabouts, and to interest thereon |

since the completion of the Work

The 20th and 21st paragraphs of the petltlon of :

right read as follows :

¢¢20. The said L.‘N. Rheaume, acting under direc-
““tions of the Chief Engineer of Railways and Can-

““als, did revise his figures, as shown in the state-

‘““ment of final quantities and claims, and issued a"
‘‘certificate showing that the Gilbert Brothers En-
‘“gineering Co., Ltd., were entitled to a sum of

‘about $115,000. o o

“¢21. That the certlﬁcate is in the hands of the De-v

‘‘partment of Railways‘and Canals and is the final
“‘certificate as required by the contract.”
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In these clauses the petitioners claim that the final
certificate under the'terms of the provisions of the
contract had been signed. If no such certificate had
been given, the petitioners’ action would fail, as
there is no case made on the face of the petition en-
titling them, as asked by the prayer, to a final certi-
ficate.

Since the trial and the argument of the case I have
gone carefully over the evidence and the wvarious
authorities cited by counsel. A late case of Hamp-
ton v. Glamorgan (1) may be referred to as showing
how little assistance is afforded from the citations of
numerous decisions determined on different con-
tracts. Regretfully I have come to the coneclusion
that the defence raised by Mr. Howard on behalf of
the Crown is a valid defence.

Certain provisions of the contract are important.
Clause 1 provides that the word ‘‘Engineer’’ shall
.mean the ‘‘Chief Engineer,”” for the time being
having general control over the work.

Clause 12 reads as follows: .

““12. And Her Majesty, in consideration of the
“‘premises and of the supplying by the contractors
‘“‘of all the necessary plant for the purpose of sur-
**veying the bottom of the channel through the
‘‘Falops Rapids, in the River St. Lawrence, and of
“‘removing alleged obstructions therefrom which
““may be discovered above the original or contract
‘““orade, as above recited, covenants with the con-
“‘tractors that they will be paid for said work the
‘“‘sum of four hundred and twenty-five dollars per

(1) [1917] A.C. 13 at p. 18,
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“‘“day of twelve hours, during which the said plant

‘‘is in actual operation, time to commence when the -
‘“plant is in position as designated by the engineer . Co. '

““in charge. The length of time that the plant is to
““be so employed to be determined by the Depart-
““ment of Railways and Canals, it being distinctly
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‘‘understood that. this agreement of survey may at

‘“‘any time be determined by a three days’ notice.

““And further, if it should be determined upon by
‘‘Her Majesty’s Minister of Railways and Canals

““to improve the said channel by deepening and

‘‘widening the same below the original or contract
‘“‘grade, then Her said Majesty will pay the said
‘‘contractors for such work of drilling, blasting and

‘‘dredging as may be ordered by the said Minister,
~“‘in the deepening and widening the said channel

“‘below said grade, the sum of $8.40 per cubic yard .

~ ““for rock mecessarily excavated, the said sum of"

“$8.40 per cubic yard to cover all cost of removal
‘“‘and deposit of excavated material, drilled, blasted,

‘““dredged below and outside of the prism in the -

‘“specification annexed to the orlgmal contract of
“William Davis a.nd Sons of the 5th day of August
$1879.”

Clause 15 1s as follows

‘15, That in the event of its bemg determmed by .

“‘the said Minister of Railways and Canals to im- :
‘“prove the said channel by deepening and widening

‘‘the same, then, and in that,event only will’ this -
“‘clause Number 15, and clauses Numbers 16, 17 and ;
418 apply and form part of ‘this contraqt Cash -

‘‘payments equal to about ninety per, ‘cent. of the
‘““‘value of the work done, approximatively made up
. “from returns of progress measurements and com-

! N
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‘‘puted at the prices agreed upon, or determined
‘‘under the provisions of this contraect, will be made
“‘to the contractor monthly, on the written certifi-
““cate of the engineer stating that the work, for or
“‘on account of which the certificate is granted, has
‘‘been performed, and stating the value of such work
‘“‘computed as above mentioned, and the said cer-
‘“tificate shall be a condition precedent to the right
“‘of the contractor to be paid the ninety per cent.,
‘“‘or any part thereof; the remaining ten per cent.

““shall be retained till the final completion of the

“‘whole work to the satisfaction of the engineer for
‘‘the time being, having control over the work, and
‘‘within two months after such completion the re-
‘“‘maining ten per cent. will be paid. And it is here-
““‘by declared that the written certificate of the said
‘“‘engineer certifying to the final completion of the
‘“gaid works to his satisfaction shall be a condition
‘‘precedent to the right of the contractor to receive
‘“‘or to be paid the said remaining ten per cent., or
‘‘any part thereof.”’

Clauses 16, 17 and 18 are as follows:

¢¢16. It is intended that every allowance to which
‘“the - contractors are fairly entitled will be em-
‘“‘braced in the engineer’s monthly certificates; but
‘‘should the contractors at any time have claims of
‘‘any description which they consider are not in-
‘‘cluded in the progress certificates, it will be neces-
“‘sary for them to make such claims in writing to
‘‘the engineer within thirty days after the date of
‘‘the despatch to the contractors of each certificate
“‘in which they allege such claims to have been
“‘omitted. '

““17. The contractors in presenting claims of the
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“‘kind referred to in the last clause must a{ec(;mpany
“‘them with satisfactory evidence of their aceuracy,
‘‘and the reason why they think they should.he al-

- “lowed. Unless such claims are thus made durmg :
* ¢“the progress of the work, within thn'ty ‘days, as in
“the preceding clause, the contractors shall be for-

‘“‘ever shut out and shall have no clalm on Her Maj-
““esty in respect thereof.

‘18, The progress measurements and progress

‘““certificates shall not in any respect be taken as -

- “binding upon the engmeer, or as.final measure-
“‘nients, or as fixing final amount; they are to be
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‘‘subject to the revision of the engineer in making -

“‘up his final .certificate, and they shall not in any
‘“‘respect be taken as an aceceptance of the work or

““release of the contractors from responsibility in -

‘“‘respect thereof, but they shall at the conclusion of
‘‘the works deliver over the same in good order, aec-

‘‘cording to the true intent and meamng of this .con-
““tract.”

Clause 23 of the contract on whlch a good deal of :

stress is laid by Mr. Pringle, is as follows:

¢¢23. It is hereby agreed that all matters of dif-
‘“‘ference arising. between the parties hereto upon
“sany matter connected with or arising out of this

~ ‘“‘contract, ‘the decision whereof is not hereby espe-
"+ “cially given to the engineer, shall be referred to’

‘““the. Exchequer Cotirt of Canada.”
It is conceded by Mr. Pringle, counsel for the pe—

"titioners, that the petitioners recewed .progress,

estimates from time to time, and that all the money
certified as due by the progress estimates has been
paid.: ' -

It is also conceded that the drawback of ten per
cent: referred to in the contract has also been paid.

' '
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Mr. Pringle stated further that the drawback had
been paid prior to the 43rd estimate.

On the opening of the case the following discus-
sion took place:

Tue Courr—Does the $115,000 represent the
drawback or what?

Mr. Pringle—I think not.

Tee Courr—You got your progress estimates
from time to time?

Mr. Pringle—Yes, all signed properlj,in accord-
ance with the contract.

TreE Courr—Has the money been paid on the
progress certificates?

Mr. Pringle—Yes.

TuE CouvrT—Then those are not in question?

Mr. Pringle—No.

Trae Court—Then what is before me in the form
of the claim of $115,000—is it the ten per cent. draw-
back, plus a rectification of the progress estimates?

Mr. Pringle—I would not like to say that the ten
per cent. drawback was included. I think that was
paid to them.

It is important to bear in mind that the drawback -

has been paid, as the 15th clause of the contract pro-
vides:

“ And it is hereby declared that the written certi-
““ficate of the said engineer, certifying to the final

. “‘completion of the said works to his satisfaetion,

‘‘shall be.a condition precedent to the right of the
‘‘contractor to receive or to be paid the said remain-
‘‘ing ten per cent., or any part thereof.”’

The certificate there required is as to the draw-
back of ten per cent. not now in question.
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Mr. T S. Rubridge was the Supermtendmg Engi- 1917 |

S

neer of the works until he died in the year 19044 | pOILBERT
. ENGINEERING

- Mr. L. N. Rheaume, a WltIlBSS in the ,ease, “and T c%é '
: ’ HE KING.

upon whose evidence the petitioners rely, was ap- Resons for
pointed Superintending Engineer on the 25th June, Todgment.
1904, Mr. Killaly was the. local engineer in charge L

from 1898. ‘

Mr. M. J. Butler was the Ch1ef Engmeer from .
1905 until 1910, when he retired from the service, '
and Mr W. A. Bowden. was appomted Chlef En-
gineer. : .

Tt is -conceded by counsel for both parties that
‘Mr. Butler was the Chief Engineer for the time
being, having control over the work during his ap-
-pointment, and Mr. Bowden after the retirement of
Mr. Butler. Counsel for the petltloner undertook
to file copies of the orders- 1n-counc1l .making these
appomtments They have not been ﬁled If it be-
comes of importance they may be put in. ‘There is .
no ‘dispute on the part of counsel as'to these facts. -

1

The Crown by their defence rely on the provisions
of clauses 16 and 17 of the contract, and as I have
~ stated, T have come to the conelusmn that the de— !

fence is well founded in law.” . .

- The Work under the eontract was completed in- -
September of 1906. It is alleged by the petitioner
, that the claims in question were not placed in-the L
progress estimates'and it is conceded that no objee-
tion or claim was made by the contractors, as re-
quired by the provisions, of these clauses 16 and 17.
It is alleged that an agreement was entered into be-
tween the petitioner and the engineers in charge.

'
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The 12th paragraph of the petition of right reads
as follows:

¢¢12. That estimates were given from time to time
‘‘as the work progressed, but there was a thorough
““and distinct understanding between the Gilbert
“‘Bros. Engineering Co., Ltd., and the engineers in
‘‘charge that the question of excavation below grade
‘‘done by the Gilbert Bros. Engineering Co., Ltd.,
‘“‘was absolutely necessary in order to obtain grade,
‘‘and should remain in abeyance until such time as
‘‘there was a final sweeping of the channel and the
‘“‘quantities could be ascertained, and in the esti-
‘““mates given by the engineer in charge, at different
“‘times, there was a clear reservation in regard to

*‘the work done below grade. For instance, in esti-

‘““mate No. 43 the engineer puts in ‘Allowance on
“‘rock necessarily excavated below grade pending
‘“‘a final adjustment of this item.” Again, in esti-
‘‘mate No. 42 there are several allowances for neces-
‘‘sary excavation above grade which had not pre-
‘‘viously been measured, and there is an allowance
“‘on rock necessarily excavated below grade, pend-
“‘ing final adjustment. So that the estimates of the
‘‘engineer in charge bear out the contention of the
“‘@Gilbert Bros. Engineering Co., Ltd., that the ne-
‘“‘cessary excavation below grade for the purpose of
‘‘completing the work, was to be considered and dis-
“‘posed of in the final estimate after the sweeping
‘““was done.”’

If any such agreement was entered into it was
with Mr. Killaly, and he had no authority to vary
the terms of the contract. The claims in question
should, if allowable, have appeared in the progress
estimates, and the course provided by -clauses
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16 and 17 adopted, if not so included. Mr. Killaly
in his evidence states as follows, referrmg to Work
now clalmed for: Lo

~

~ “Q. Now were those quantities obtained at that
““time in such a shape that they could have been

H /
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‘‘included in the progress estimates—A. So far as |

“‘the soundings off the dredge were concerned, they
“‘might have been included in the estimate. They

““might have been 1ncluded in the estimates.

““Q. What estimates?—A. In the monthly pro- |

‘“gress estimates.

_ “‘Q. We have been informed t}mt they were not so

~ “‘included 2—A. No material below grade was re-
‘“‘turned in progress estimates during the course. of
‘‘the work, except in one estlmate that has been re-
“‘ferred to.”’ -

ThlS estimate referred to is what they call Esti-

~_mate No, 43.

Mr. Rheaume in his ewdence states as follows

““Q. Was there.any way of arriving at the actual

“‘quantity of excavation below grade until the chan-

“‘nél was swept?—A. There was approximately, for

“‘all practical purposes to establish the principle »f
““it. But the figures probably would not be correct,
“‘bit you would get a fair approximation.

““Q. Was it done, as a matter of fact, until the
‘‘channel was swept?—A. Not to my knowledge; it
‘““might have been done.”” .

- He stated furtherﬁ

““Portions of the work ‘thus far completed, al-

. ‘‘though not swept, could have been appr_oximately

|
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‘‘estimated under this to show the quantity below
‘“‘grade. " ‘

“By Mr. Pringle:

““Q. Was it?*—A. It was not done in my time; it
“‘might have been done before.

““Q. Was it done in your time?—A. Not in my
““‘time.”’

Mr. Bowden states, ‘‘I would consider that sub-
‘‘stantially the whole of the amount should have
‘‘been included in the progress estimate.

““TrE Courr—Subject to re-adjustment for the
*final certificate? '

““The Witness—Subject to re-adjustment for the
‘‘final.”’

Mr. M. J. Butler, as I have stated, was the Chief
Engineer for the time being, having the control of
the work at the time the contract was completed.
The effect of Mr. Butler’s evidence is that he finally
dealt with the matter, and intended to give a final
certificate. It is quite clear from his evidence that
he neither intended to allow or disallow the claim
in question. His view apparently was that under the
clause of the contract to which I have referred, the
claim in question should be left to the court. This
was the view he entertained and he acted upon it and
gave what he intended to be a final certificate.

Referring it to the court did not get rid of the
legal difficulties raised by clauses 16 and 17 of the
contract. ' | -

My view is that after what took place before Mr.
Butler, the subsequent- Chief Engineer, Mr. Bow-
den, had not the right to reopen the matter.
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I think the principle laid down in Murray 2. ‘The- .

‘Queen (1) is applicable to this case. The facts. in
the Murray case are not similar to the facts in this
case, as in the Murray case the amount. in question
had been paid. If in point of fact Mr. Butler dealt

with the case I do not think that the subsequent en-

gineer had the right to reopen the matter. .

In the -case of Murray v. The Queen, supra (2),, :
the learned Judge points out obgectlons mlght have
been raised to the right of the petltloner He states:
“‘These and other minor objections presented them-
“‘selves to us as conclusive reasons, if urged and
“‘relied on, why the contractors could not as a mat-

‘““ter of techmical law (though not of natuml jus-
‘“tice) maintain thelr actlon ??

In the case before me, the Crown 1ehes upon the.

objections.

Even if the dealing W1th the matter by Mr. Butler.
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was not final, I do not think the subsequent reopen-

ing by Mr. Rheaume and Mr. Bowden could deprive
the Crown of the ‘defence. Whlch they have raised.

Both of these gentlemen seem to be of opinion that ’

the claim of the pet1t10ner to the extent of $115 000
is a meritorious claim. - .

I have to deal with the case as it comes before the

Court from the legal point of view. It is for the

advisers of the Crown to say Whether or not uunder - .

the circumstances of the case such a claim should
be paid. There may be reasons as suggested by Mr.
Howard why the claim is not a merltorlous one. It
18 not for me to pass upon this point.

(1) 26 Can. S.C.R. 208.
{2) At p. 212
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1917 Tp the case of Gilbert Blasting & Dredging Co. v.
oo . Lhe King (1), the learned judge, the late Mr. Justice

BrROTHERS

Encigssaine . Burbidge states as follows:
Tare Kre. ‘“‘By the twenty-sixth and twenty-seventh para-

Beasomefor ‘‘graphs of the contracts the contiactors agreed
“‘that they should have no claim on Her Majesty for
‘‘anything not included in the progross estimates,
‘“unless the claim was made and supported by sat- -
‘‘isfactory evidence, and repeated every month.
‘‘Nothing of the kind was done with respect to the
‘“‘present claim. Sometimes one feels that there
‘“may be some hardship in the Crown invoking these
‘‘provisions against a contractor’s claim. But per-
‘“‘haps one ought not to have that feeling where the
‘‘contractor during the progress of the work lies
‘“‘back and does not give any intimation that he .
‘‘thinks himself entitled in any way to that for
‘“‘which afterwards he puts forward a claim. At all
‘‘events it is for the Crown to say when these pro-
‘‘visions shall be invoked against a claim, and when
‘‘they may be waived. In the present case the
““Crown relies upon them, and they constitute, I
‘‘think, a bar to the whole claim.”” This case was
affirmed by the Supreme Court of Canada (2).

I have therefore come to the conclusion, as I have
stated, that the petitioners fail in their action, which
must be dismissed with costs.

Action dismissed.

Solicitors for suppliants:‘Pringle, Thompson, Bur-
gess & Coté.

. Solicitors for respondent: McLennan, Howard &
Aylmer.

(1) 7 Can. Ex. 221 at 236.
(2) 83 Can. S.C.R. 2L
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ON ArPEAL FROM THE TORONTO ADMIRALTY DISTRIOT. 1917

——————r

Dec. 1.
4

' FRED JOHNSON,

_ . SN
(PLAINTIFF) APPELLANT,

. A'ND - . .
ADAM BROWN MacKAY,
| 'Bmsroyﬁnnr, L
Y. | 7
THE STE_AMSﬁIP ‘‘CHARLES S..NléFF"’ o

'(No. 1.)

Shappmg-——A dmmzlty law—Appeal—-—Jufwdwtwn-—Leam of Gourt

The Exchéquer Court, sitting in appeal, cannot entertain an
appeal from an interlocutory decree without leave having previously -
been obtained from either the local Judge in Admiralty or from the

J udge of the Exchequer Court, as requlred by sec. 20 of the Admiralty
det (R.S.C. 1906, c. 141).

APPEAL from the Toronto Admiralty Distriet.
" The appeal came on for hearmg before the Hon-

ourable Mr. Justice Audette at Ottawa, December
lst 1917.

J. A. H. Cameron, K.C., for Johnson.
Langs, for MacKay.
M. J. O’Rezlly and Scott, for the Shlp
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19117 At the conclusion of the argument the following

S g

Jommsow  indgment was delivered.

v.
S.S. "“CHARLES

S. Nzer.” AUDETTE, J. (December 1, 1917)

Reasons for

. Judgment. I do not see that there will be anything gained by
my taking this case under advisement. The matter
is so clearly before me, and the question that I will
have now to decide is succinectly boiled down to one
as to whether or not under sec. 20 of the Admiralty
Act (1), this court, sitting in appeal from a local
Judge in Admiralty, can be seized of an appeal from
an interlocutory decree without leave having previ-
ously been obtained from either the local Judge in
Admiralty or from the Judge of this Court.

This is a statutory enactment whereby I am bound,
and failing to have such leave this court 1s not seized’
with the proper jurisdiction to entertain the appeal.

Moreover, under the jurisprudence of this court,
the expression jurisprudence taken as used in the
Provinee of Quebee, I have to follow the deeision of
my colleague, who has already passed upon a similar
subject in the case of 251 Bars of Silver v. Canadian
Salvage Association (2), wherein he decides that
when a mode of appeal is prescribed by statute, the
same must be followed in its entirety, citing in sup-
port of such decision Brown on Jurisdiclion,
wherein it is stated: ¢ The mode of appeal must fol-
“‘low the statute, and when the statute requires that
‘““the appeal shall be taken in a specified manner, it
“‘must be followed as to time, manner, and the ful-
“filing of all the statutory directions.’’ See also Su-
pervisors v. Kennicott (3).

(1) R.S.C. 1906, e. 141. (2) 15 Can. Ex. 367.
(8) 94 U.S. 498.
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Following th1s decision and ﬁndmg myself bound 1917

by the statute, I dismiss. the appeal with costs. + Jomxsow
v o S.S. “CHARLES
) ‘ .. .5 Nesr.” -
Appeal dismissed.: ' Bossonsfor
! o , Judgment.

Solicitor for pléintiﬁ: J. 4. H. Cameron.
Solicitors for MacKay Langs & Binkley.

Sohcltor for Ship “Oharles S. Neff”’: M. J
O’ Reilly. : .
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FRED JOHNSON axp ADAM BROWN MacKAY,

PrLAINTIFFS,

V.

THE STEAMSHIP “CHARLES S. NEFF”

| AND

The Crew of the STEAMSHIP “SARNOR?’’ and
the Underwriters of the Ship as added parties,

DEFENDANTS.
(No. 2.)

Admiralty Courts—Transfer of cause—Comity.

On the ground of comity, the Exchequer Court will not entertain
an application for the transfer of a cause from one admiralty dis-
trict to another without the application having first been made be-
fore the local Judge. .

‘APPLICATION for the transfer of a cause from

the Toronto to the Quebec Admiralty Distriet.

The motion came on before the Honourable Mr.
Justice Audette, at Ottawa, December 11, 1917.

J. A. H. Cameron, K.C., for plaintiff Johnson.

Langs, for MacKay.

M. J. O’Reilly, for the Ship.

AvpEertE, J. (December 11, 1917) delivered judg-
ment. .
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I am’ asked to make an order to trahsf_er a cise
from the Toronto to the Quebec Admiralty District,

without an apphcatlon for this purpose havmg first
been made before the Local Judge.

Were I to entertain the application, it seems to
e, it would be a ‘‘tyrannous exercise of coneurrent
jurisdietion,”’ to quote an - expressive judicial
phrase; because there is a competent Court duly
seized of the cause where the matter oucrht to. be
first dealt with.

It would be a great dlscourtesy to the Judges of
. the Quebec and Toronto Admiralty Dlstrlcts, and it
- would.also be ignoring the principles of comity, for
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. me to entertain the proposed application, and I wish "

especially to put myself on record as absolutely de-

clining to deal with this matter on the merits,—and

that it is strietly and. exclusively upon the ground
of comity that I dismiss the apphcatlon and \\11:11
COs us

;Application dismi.jssed._

Solicitor for plaintiff Fred Johnson: J. 4. H.

Cameron.

Sohcltors for plalntlff Adam Brown MacKay
Langs & Binkley. \

Solicitor for Ship *“Charles 8. Neff”’ and Undeér-
writers: M. J. O’Reilly. -

i
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QuEBEC ApMIRALTY DISTRICT.

CANADIAN PACIFIC RAILWAY COMPANY,

PraiNTIFF,

V.

THE STEAMSHIP “STORSTAD,-”

DEFENDANT.

Shipping—Collision—Fog—Rule of road-—Liability,

A collision occurred between the plaintiff’s ship, an outward-
bound vessel, and the defendant ship, an inwardbound vessel, while
passing each other in converging courses on open water of the St.
Lawrence river during a fog, '

Held, that the rules governing the open sea applied, and that the
former having complied with art. 23 of the Rules of the Road was
blameless in manceuvering herself out of the danger of a collision;
that the collision was brought about by the negligence of the officers
of the defendant ship in altering her course in the fog and failing
to slacken her speed, in violation of arts. 16, 21 and 29 of the Rules,

A‘CTION for damages resulting from a collision.

Tried before the Honourable Mr. Justice Dunlop,
Local Judge of the Quebeec Admiralty District, Cap-
tain Francis Nash, Assessor, on February 15, 16,
18, 19, 22, 23, 25, 26, and March 1, 2, 3, 4 5, 1915.

A. Geoffrion, K.C., for plaintiff.

J. W. Qriffin, and W. P. Sedgwick, of New York
Bar, for defendant.

Duxrop, Loe. J. (April 27, 1915) delivered judg-
ment. .
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rl‘he plaintiff, as the owner of the Steamshlp “Em
press of Ireland,”” claims the sum of three million

dollars against the Ship ‘‘Storstad’’ for the loss of

the Steamship ‘‘Empress of Ireland,’” and- the
amounts paid or that may hereafter be paid for

loss of life, or personal injury to members of the'

crew or others, whether under the Workmen's
" Compensation Act or otherwise, and for other.and
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all losses and damagés occasioned by the collision

which took place in the St. Lawrence River, near

Father Point, on May 29th, 1914, and for costs.

Whereas the plaintiff, by its statement of clalm,
alleges as follows

(1) That between 145 and 20 elock A. M on the
29th May, 1914, the Steamship ‘‘Empress of Ire-:

land,’” 8028 net registered tonnage, of which the
- plaintiff is theowner, whilst on avoyage fromQuebec

to Liverpool, with passengers and general cargo,:

was between 6 and 7 miles.to the northward and -

* eastward of Father Point, which is on the south

shore of the River St. Lawrence; (2) there was fog

and no wind and the tide was about half ﬂood al-

‘though there remained a current down stream run-
ning at the rate of about one and.a half knots; (3)

e ‘“Empress of Ireland’’ had dropped her pilot

near the Father Point gas buoy, and had then got

under way, taking a course of N.470 deg. E. mag- =

" netie, until she had the Cock Point gas buoy abeam,

when the course was changed to N. 73. deg. E. mag- !

‘netic; (4) that the lights;of' another ship, which
" turned out to be the ¢‘Storstad,’’ were first seen sev-

. eral miles off before the fog shut in and bearing at.

first about 4 points on the starboard bow of the ‘““Em-
~ press of Ireland,’” but when the latter a}tered her

t
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course, off Cock Point buoy, the ‘‘Storstad’s’’ lights
bore about a point or a point and a half on the star-
board bow of the ‘‘Empress of Ireland’’ and the ves-
sels would have passed each other starboard to star-
board, at a safe distance, if the ‘‘Storstad’’ had not
subsequently altered her course in the fog; (5) there
had been intermittent fog earlier in the night, bui
the weather was clear when the ‘‘Empress of Ire-
land’’ left Father Point, and it was somewhat later,
a little after altering the course off Cock Point buoy,
that fog coming from the south shore was seen to
be dimming the ‘‘Storstad’s’’ lights; the ‘‘ Empress
of Ireland’’ was duly exhibiting the regulation lights
for a steamship under way; (6) that seeing said fog,
the engines of the ‘‘Empress of Ireland’’ were re-
versed full speed and her whistles blown three short
blasts, which signal was a few minutes later repeat-
ed. When the ‘‘Empress’’ was stopped in the water
her engines were stopped and two long blasts were
twice sounded on her whistle. When the lights of
the ‘“Storstad’’ were seen coming out of the fog, the
Master of the ‘‘Empress’’ hailed the ‘‘Storstad’’
to go astern and in the hope of avoiding or minimiz-
ing the effect of a collision, the engines of the ‘“‘Em-
press’’ were ordered full speed ahead and her helm
hard-a-port; (7) nevertheless, the ‘“Storstad’’ came
on at a considerable speed and the ‘‘Storstad’s”’
stem struck the starboard side of the ‘‘Empress of
Ireland’’ about amidships, causing her to sink soon
after; (9) that the helm of the ‘‘Storstad’’ was im-
properly ported; (10) that the ‘‘Storstad’’ failed
to keep her course and pass the ‘“Empress of Ire-
land’’ starboard to starboard; (11) that the ‘“Stor-
stad’’ was navigated at an immoderate rate of
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speed; (12) that those in charge of the “Storstad”
failed to reduce her speed and sound her fog signal
before she ran into the fog; (13) that the engines
of the ““Storstad”” were not in due time slowed
stopped or reversed; (14) that no competent offi-

cers were on dutyon the ‘‘Storstad’’; (15) that those -

in charge of the ‘‘Storstad’’ neglected to comply
- with articles 16, 27 and 29 of the International Rules

in foree in Canadian waters. And plaintiff claims—
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(1) A declaration that it is entitled to the damage. -

proceeded for; (2) the condemnation of the defend-

ant and its bail in such damage and costs; (3) to-

have an account taken of such damage with the as-

sistance of merchants; (4) such -other and further -

relief as the nature of the case may require. .

The defendant by its statement of defence and
counter-claim, alleges in substance the following:
" (1) That except as hereinafter admitted, the several
statements contained in the pla1nt1ff s statement of
claim are denied; (2) the defendant is owner of the
Norwegian Steamship “‘Storstad,’”” of 6028 gross

tonnage; (3) that at about 2 A.M., on the 29th May,

1914, the ‘‘Storstad,’’ while on a voyage from Syd-
ney, Cape Breton, to Montreal, with a eargo of coal,
came into collision with the ‘‘Empress of Treland’’
~ at & point about 7 miles to the northward and egst-
ward of Father Point, in the River St. Lawrence;

(4) the ¢ Storstad,’’ proceedmg up the river, passed '

Metis Point at about 12.35 A M. There was no wind;

the tide was flood, but in spite of the tide, there was

a current setting down the river at the speed of be-
tween one and two knots; the ‘‘Storstad’’ left Metis

Point abdut 3 miles off and proceeded on a course of

west one-quarter south magnetic, for a distdnce,

1
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measured by patent log, of 6 miles, and then on a
course of west of one-half south magnetic for a dis-
tance, measured by patent log, of 5 miles; and thence
on a course of west by south magnetic, which course
she held until the collision; (5) that at about the

- ttme when the ‘‘Storstad’’ changed her course to

west by south, those in charge of her sighted the
masthead lights of a steamer, which proved te be the
““Empress of Ireland’’; the lights were several

| miles-away and were on the port bow of the ‘‘Stor-

stad.”” As the vessels proceeded, those on board the
‘‘Storstad’’ saw the green light of the ‘‘Empress’’
still on the ‘“Storstad’s’’ port bow. Shortly after-
wards the ‘‘Empress’’ changed her course, so that,
in addition to her masthead lights, her red light was
visible to those on the ‘‘Storstad’’ and her green
light was shut out. The vessels were then 2 miles
away and the ‘‘Empress’’ was a point or more on

the ““Storstad’s’’ port bow; (6) that shortly after

a bank of fog, which had been moving out from the
southern shore of the river, dimmed and finally shut
out the lights of the ‘‘Empress.’’ The ‘‘Storstad’s’’
engines were at once slowed, and, about 2 minutes
later, when the fog bank enveloped the ‘‘Storstad’’
also, her engines were stopped; (7) that 4 or 5 min-
utes after the ‘“Storstad’s’’ engines had been stop-
ped, her wheel was ported in order.to prevent the
current swinging her head to port and in the 8irec-
tion of the ‘‘Empress’’ and in order thus to insure
ample space for clearance. The ‘‘Storstad’’ did not
swing under the port wheel, since her steerage way
was lost, or nearly so. The engines of the ‘‘Storstad’’
were then ordered slow ahead, because it was desir-
able to preserve steerage way, and immediately
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thereafter the green.light and masthead lights of 1915 -
the ‘‘Empress’’ were seen on the ‘‘Storstad’s port m‘é}‘&?ﬁ"@.i\
bow, moving across her bow. The ‘““Storstad’s’’ en- .
gines were at once put full speed astern and kept 80 g..7oms for
‘until the collision. The stem and the bluff of the I*%&==*
starboard bow of the ‘‘Storstad’’ struck the star-
board side of the ‘‘Empress’® about amidship, the
| vessels, at the moment of the contact, forming an
angle of about 314 points. The ‘‘Empress’’ continued ..
to go ahead across the bow of the ‘‘Storstad,’’ which
was swung around in the direction of the “Em- .
press’s’’ movement. As soon as the vessels touched,
the ‘‘Storstad’s’’ engines were ordered ahead, for
the purposeof keeping her stem in the wound,but the R
headway of the ‘‘Empress’’ caused the vessels to
separate. At the time the vessels came together,
e ‘‘Storstad’’ was still heading west by south. _
(8) That as soon as-the fog set.in, fog whistles of -

.S.
“STORSTAD."”

"~ one long blast were blown by the ‘“Empress,”’ and

were answered by the ‘‘Storstad.”” Shortly there-
after, 2 sagnals of 3 whistles each were heard.from SRR
the ‘‘Empress;’’ all the “Empress s”’ whistles
sounded on the ‘“Storstad’s’’ port how. The *‘Stor-
stad,’”’ so long as she retained headway, continued
to blow fog signals, but when it was found that she
had lost steerage way, a signal of 2 long blasts was

- sounded on her whistle. When, after the lights of
the  ‘“‘Empress’’ were seen through the fog, the
““‘Storstad’’ went full speed astern, a signal of 3
blasts was blown on her whistle. (9) The defend-
ant charges against plaintiff, its agents and ser-
vants, the following faults: (a) In keeping a bad
look-out; (b) in that she was in charge of incompe-.
tent officers; (c). in- attempting to cross the bow of

¥




166 EXCHEQUER COURT REPORTS. [VOL.XVIIL

1915 the ‘‘Storstad’’ although the vessels, when the fog

S

pivaoiar.  ghut in, were clear to pass port to port; (d) in fail-

V.

s.S. ing to hold her course and to pass the ‘‘Storstad”’
““STORSTAD."

Ressmegor  POTt to port; (e) in changing her heading and course
Judgment.  to port in the fog; (f) in that, having headed across
the bow of the ‘“Storstad,’’ she put her engines full
speed astern, reduced her speed, and thereby caus-
ed collision; (g) in that she attempted to pass the
“‘Storstad’’ too close; (h) in that she failed to com-
ply with articles 15, 16, 18, 19 and 22 of the Interna-
tional Rules of the Road at Sea, which were then
and there in foree; (1) in that she blew a signal of 3
whistles when the vessels were enveloped in fog,
contrary to article 28 of the said rules; (j) in that
she failed to indicate her position and manceuvres
by blowing proper or sufficient whistles; (10) that
no blame and resulting damage is attributable to
the steamship ‘‘Storstad’’ or to any of those on
board of her; And by way of counter-claim defend-
ant says: That the collision has caused great dam-
age to the defendant and to the steamship ‘‘Stor-
stad,’”’ and claims:

(1) A declaration that the defendant is entitled
to the damage asked under its counter-claim; (2)
the condemnation of the plaintiff in the damage
caused to the ‘‘Storstad’’ and‘to defendant, and in
the costs of this action; (3) to have an account taken
of such damage with the assistance of merchants;
(4) such further and other relief as the nature of

the case may require.

The plaintiff, in answer to the foregoing defence,
prays acte of the allegations contained in the 3rd,
7th and 8th paragraphs of the said defence; as to
paragraph 9, it takes exception to the allegations as
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other faults. that may develop at the hearmg” '

and ‘‘others in future respect which will be pointed
- out at the trial,”” the same being illegal, otherwise
denies said paragraph; that plaintiff denies all the

other allegations of the defence, except in so far as
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the same are in accordance with the statement of -

claim and this answer. And as to the so-called coun-

“ter-claim, plaintiff alleges: That the same is illegal

and incompetent to the defendant; and without

waiver of said allegatlons, it denies the same in any :

. event. : : _
The pretensions of the parties are set forth in the

pleadings, a summary of which is given in the pres-

ent judgment.

The plaintiff moved to strlke from paragraph (9)

of the defence, the words *‘ (k) and in other and fur-

ther respects which will be pointed out at the trial”’
as being illegal. This motion was granted °

by ;]udgment of this Court of date the 15th Decem-
ber, 1914, '

After the issues had been joined on-the 12th Feb-
ruary} 1915, the plaintiff moved to amend its pre-
liminary act and statement of claim by adding the

words ‘“in the middle of the river but at the place of. '

the collision and all along the shores the'current
ran up stream’’ to paragraph 6 of the plaintiff’s

preliminary ac¢t and paragraph 2 of the statement ‘t

of claim, on such conditions, as to costs, as the
Court may deem appropriate.

I thought it better to hold this motion over until . -

~ the trial, and I am of opinion that same can be
granted, and it is granted, costs of same to be paid

by plaintiff, as appears by ,]udg'ment on said motlon,
of even date. .
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I grant this motion more especially because evi-
dence in support of it has been adduced before this
Court, without any objection being made thereto.

Evidence in this cause is very voluminous because,
by consent of parties, it is agreed that all the evi-
dence taken and exhibits filed before the Commis-
sion of Enquiry into the casualty of the ‘‘Empress
of Ireland,’’ held at Quebec on the 14th June, 1914,
and following days, would be read and used as evi-
dence to all intents and purposes as if taken in this
case, the whole as appears by consent of the parties
of date the 23rd Junme, 1914, and filed the 12th
August, 1914,

Under said consent, the right was reserved to each

party to recall any witness examined in said en-

quiry and to put in further evidence, if desired, and
that said agreement was made effective in all re-
spects, in and for any class of action, counter-claim,
or any action or proceedings against the ‘‘Empress
of Ireland.’’

A very large amount of additional evidence was
taken before this Court, in Montreal, and the record
is, consequently, very voluminous.

' The question as to who, if anyone, is to blame for
the collision in this case depends largely on which
of the two stories put forward by the respective
owners of the respective vessels, is to be accepted.

The evidence on material points is absolutely con-
tradictory.

The main difference between the two vessels’
stories is to be found in the description of the way
in which the two vessels were approaching each
other at the time when the ‘‘Empress of Ireland’’
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' changed her course after having obtained an ofﬁng 1915

S

from Father Point. .Father Point is the place where m%?ﬁ?ﬂ‘"co
the ‘‘Empress of Ireland,”” the outwardbound ship, 8%,
had dropped her pilot; it is also the.place where :::Z“‘:or
the inwardbound ship, the ‘‘Storstad,”’ was to pick Judgment.
up her pilot. It is situated on the south side of the

I‘IVGI‘

‘The W1tnesses from the “Storstad” say they ‘
were approaching so as to pass red to red, while
those froin the ‘““Empress of Ireland’’ say they were
approaching so'as to pass green to green.

I feel that I am-safe in making the assertion that
the ‘“Storstad’’ never saw the red light,of the ““Em-
press’’ at any time, which can be proved by con-
verging courses. But it is within the bounds of pos-’
sibility that the ‘‘Empress’ might have seen the
green light of the ¢“Storstad’’ at some time, and the
Assessor quite agrees with me in' this finding.

I am going to prove later that the “Empress’’ was -
stopped in a position which is indisputable, and the .
present position of the wreck will verify it, whereas' -
the “‘Storstad,’’ having nothing to verify her posi-
tion by, might have been somewhat to the south, in
‘which case the ‘“‘Empress’’ might have' seen the
“Storstad’s’’ green light at some time. Thé fact °
that the ‘“Storstad’’ ported her helm and ran into

he ‘‘Empress’’ on the starboard side shows 'that

e ‘“‘Storstad’’ -must have been somewhat to the
south. So, of the two stories of green to green of
the ‘‘Empress,”’ and red to red of the ‘‘Storstad,’’
the ‘““Empress’’ has the best of the argument, as- .
hers is a possibility, but the‘‘Storstad’s’’ is an im-.-
possibility. Now, having shown that there is‘a pos-

" sibility of the ‘‘Empress’’ having seen the green

\
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L2213 light of the ‘“Storstad’’ at some time, it immediately .

CANADIAN

Pacirc K. Co. Places her in the enviable position of being a pass-
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eSS, g ship instead of a crossing ship. The stories are

Berromstoe  2Psolutely contradictory and we have to determine

Judgment.  which is the more probable.

The whole trend of the evidence taken at Quebec
was evidently made with the purpose of establishing
which of the two vessels had changed her course in
the fog, and this was the main question the com-
mission had to decide.

The defendant, in opening its case, charged the
plamntiff with three faults: (1) that the alteration
of th¢ *‘Empress’s’’ eourse at Cock Point buoy was,
according to it, a wrong thing to do; (2) that the
speed of the ‘‘Empress’’ was maintained until the
collision took place, and (3) the ‘‘Empress of Ire-
land”’ is charged with not having a proper lookout.

. As to the alteration of the course at Cock Point
buoy, the defendant pretends that by so doing, a risk
of ¢ollision was produced.

A manceuvre is wrong if it creates a risk of colli-
sion. The test, therefore, 1s whether this mancuvre
created a risk of collision. A further test 1s again
if it did ereate a risk of collision, did it contribute
to the disaster in question? If a given manwruvre
creates a risk of collision, it would be a breach of
the rule, and if it creates a risk of collision which
contributed to the collision or caused it, then 1t would
be a fault. As is well known, there is a difference
between the English law and our law that used to
exist and which has been very recently abolished.
All the English jurisprudence is under the old law.

_In England, formerly, a breach of the rules was pre-




,VOL.. XVII.] EXCHEQUER COURT REPORTS.

sumed to have “eontributed to the collision or caused
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V., .

law, the plaintiff has to prove the breach of the rule,

and also that 1t caused or contributed to the colli-
sion. ' '

hY

In this particular case, either the ships were, for

some mihutes to the knowledge of each other, green

to green, or they were, for some minutes before the

collision, to the knowledge of each other, red to red,

after the Cock Point buoy alteration.

There is no suggestion that the ships were head-

" on or nearly head-on. The ships were passing ships,

.S,
“StorsTAD."

Reasons for
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each one seeing the other. Even if the ships were
either red to red, or green to green, to the knowledge

of each other, for some minutes before the fog, the .

courses were safe: there was no risk of collision at
that moment. | :

The anterior mancuvre had not created a risk of "

collision and the matenal and vital question is, as
. 'was stated in Quebec by everybody before the com-

mission, which ship destroyed the safe posmon?

The ship which altered its course was at fault.

If the shlps entered the fog red to red,.the cdurses

- were absolutely safe. If red to red is safe, then

green to green 18 equally safe.

I cannot see that there should be any dlfference
" in the ‘““Empress’s’’ favour in-that risk. What is

true of red to red must be true of greén to green, so . -

- on defendant’s statement, there is nothing in the
- suggestion that the initial maneuvre created .a risk
of collision, or otherwise created a dangerous posi-

tion, or that the initial manceuvre, in any way, caus- -

ed or contributed to the collision, since the ships
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were each on passing courses and each knew that
they were on passing courses before the fog set in.

As to the second alleged fault, that the speed of
the ‘‘Empress of Ireland’’ was maintained until the
collision took place, I will take this into considera-
tion when I treat of the responsibility for the acci-
dent.

As to the third alleged fault, that the ‘‘Empress
of Ireland’’ had no proper look-out, this has cer-
tainly not been established, as the witness Carroll
was in the crow’s-nest look-out and faithfully ful-
filled his duty and remained there to the last moment.

It has also been charged that the ‘‘Empress of
Ireland’’ changed her course, not by reason of any
wilful alteration of her wheel, but in consequence
of some uncontrollable movement which was ac-
counted for on the assumption that the telemotor
steering gear was out of order and on the theory
that having regard to the fulness of the stern of the
‘“‘Empress,’’ the area of the rudder was insufficient.

It may be remarked that this was not pleaded by
the defendant and, in my opinion, the evidence
shows clearly that the steering gear was in good
order, and there is not a shadow of evidence to show
that there was anything wrong with it at the time
of the collision, or that it, in any way, contributed to
the said accident. '

In addition to the evidence taken before the com-
mission at Quebee, which will hereafter be referred
to by the number of the questions applicable to the
different matters at issue in this cause, the Liver-
pool Pilot, who was examined for the first time be-
fore this Court, testified that he had been pilot in
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charge of the “Empress of Ireland’’ while she was
proceeding to sea ever since the ship was launched,
sometime in the year 1906, and he spoke in the high-
est terms of her steering gear. I do not think this
question requires a more detailed explanation.

Much comment has been made on the fact that
Captain Kendall says, just before the ship sank, he

looked at the compass and found her head S.E. The

present position of the wreck is with her head N.E.
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‘When we take into con51derat10n the fact that .

there was no light for him to see the compass by,
and take into consideration that he was steering
eastward, it would be easy for him to confound S.E.
with N.E. There is also another explanation. Noth-

ing will cause deviation of the compass more than:

a heavy jar. The ‘‘Empress’’ had jar enough to

send her ‘to the bottom. Then the angle of the ship

was 45° or more, and no ship has her compass ad-

justed for such a serious heeling error, so that this

compass which he looked at might be altogether use-
less, and the S.E. that Captam Kendall imagined he
saw might be several pomts out.

The evidence being so  contradictory, the wit-

nesses from the ‘“Storstad’’ saying that they were
approaching so as to pass red to red, while those
‘of the ‘““Empress of Ireland’ say they were ap-
proa,chmg so as to pass green to green, the stories
are irreconcilable, and we have to determlne which
is the more probable.

In order to place the responsibility for the dis-
aster, the first point I will dispose of is the position

of the ‘‘Empress’’ at the time of the collision, say -

at 1.55 A.M. I think I am entitled to state posttively

that it was 1200 to 1500 feet to the eastward or past . -

-
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the place where the wreck now lies and that is mark-
ed on the defendant’s chart or diagram No. 3, pro-
duced by Mr. Griffin, one of the defendant’s coun-
sels, in illustration of his argument from the posi-
tion of the churches, namely:

It lies N.62146°W., 7 1-6 miles from Ste. Flavie
church.

It lies N.11°E., 4 2-5 miles from St. Luce church.

It lies N.45° E., 634 miles from Father Point Light-
house.

The position of the wreck has been checked by me,
with the assistance of the assessor, and it agrees
with the above bearings.

I know the position of the wreck and I know by
many witnesses that there was a current of one mile
an hour running westerly, and it is well known that
the ‘‘Empress’’ sank 15 minutes after the collision.
She drifted back with the current 15 minutes after
she was struck. Thisplacesherposition exactly at the
time of the collision 1200 to 1500 feet to the east-
ward or past the wreck, provided she was lying dead
in the water, as she claims to be at the time of the
impact.

‘We have the evidence of Captain Kendall, (Q. 20),
Captain Murray (Q. 4079), Brennan (Q. 138), Mur-
phy (Q. 2177 to 2194), that she could be stopped
dead in the water from 2 to 3 minutes, and cases
have been cited where 1t has been done, such as off
Point Liynas, off the Welsh Coast, in 2 minutes and
15 seconds (Q. 4199).

On the present occasion, we have the evidence of

Captain Kendall (page 26), Brennan, that on see-
ing the ‘“Storstad’s’’ light being shut out by the
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© fog, they reversed their engines for 3 minutes, blow- 1918

s ——"

ing, while doing so, 2 whistles of 3 short blasts, to pSausmw.
let the ‘“Storstad” know that she was reversing, , sS
Then, according to the evidence, she blew 2 wh1st1es e
of 2 long blasts, 1ndlcat1ng that she was stopped in Judgment.
the water, which is verified by Jones, the First Of- - |
ficer . (Q. 1764), Captain Kendall (Q. 218), John

Murphy (Q. 2194), Brennan (Q. 2149), Liddell (Q.

2540), and Miss. Townsend (Q. 7205). Tufteness

and Saxe heard the three short blasts twice (Q.Q.

1092, 1094), which is important and material evi-

dence, as Tufteness admits he heard the “Em-

press’s’’ 3 short blasts about one or two ‘minutes -

apart. Therefore, he admits she was reversing for

that time, sufficient to bring her to a standstill.

Saxe (Q. 4650) also admits the same, though the
““Storstad’’ denies at all times hearmg the ‘‘Em-
press’s’’ 2. whistles of 2 long blasts saymg she was
stopped. -

After carefully considering all the ev1dence, I
‘have come to the conclusion that the ‘“‘Empress’’
was stopped. T think it has been established that
" the ““Empress’s’’ position, at the time of the col- |
lision, was 1200 to 1500 feet eastward from the
wreck, notwithstanding the . contradictory evidence
" that has been produced. The fact remains that she
was dead in the water 15 minutes before she sank,
“and she had to be from 1200 to 1500 feet past ‘the
position where the wreck now lies, notwithstanding
all arguments to the contrary. b ‘

Having established the position of the ‘‘Em-
press’’ dead in the water at the time of the collision,

© T will review the act1on of the vessels which led ‘to
the collision. ' '
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I will first speak of the courses of the two ships,
which I consider as most important. The evidence
is emphatic that the ‘‘Empress’’ was steering a
final course of N.73° E. and never varied this course.
I am forced to accept it, and the Assessor concurs,
and the same applies to the ‘‘Storstad’s’’ course of
W. by S.

Now, it is shown by the chart or diagram pre-
pared at my request by the Assessor, verified by me,
and signed by me and the Assessor for identifica-
tion and hereto annexed,' that these two courses were
converging and that two ships approaching each
other, in opposite directions, on these courses would
meet or cross each other at a given point. This
crossing point must be the.position of the ‘“‘Em-
press’’ after she was stopped in the water at the
time of the collision.

It having been proved that the ‘Empress’’ was
stopped in the water, and that her position was from
1200 to 1500 feet to the eastward of the wreck, by
looking at the chart, it will be seen that during the
whole time the ‘“Empress’’ was following her N.73°
E. course. She had the ‘“‘Storstad’ on her star-
board bow and disposes finally of the contentions of
the ‘“Storstad’’ that she saw the ‘‘Empress’s’’ red
light. At a distance of a mile and a half or two
miles apart, where both parties agree they last saw
each other before the collision, and when their lights
were commencing to be dimmed by the fog, the
“‘Empress’’ would be showing the ‘‘Storstad’’ her
green light, and the ‘‘Storstad’’ would be showing
the ‘‘Empress’’ -her red light, unless the ‘‘Stor-
stad’’ was to the southward, as I think she was,
then she would be showing her green light. This

1 At p. 183 post.
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can be verified by looking at the chart. 'I think it is
quite probable that at this-time the coloured hghts
of both ships were obscured by fog, but if they saw
any coloured lights at this time, they would have
to be as stated by me. L

phy
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Now, I will take up the question of the action of

. thé two ships when they both arrived at the position

‘of one mile and a half to two miles-apart, after |
which they were obscured by the fog until the tnne_‘ .

of the collision, which is proved to be about 8 min-

utes.. They enter this area of one mile, and a half
to two miles going full speed, say 16 miles per hour

for the ‘‘Empress’’ and 11 miles per hour for the -

*‘Storstad.”” Therefore they were approaching

each other at the rate of 27 miles an hour. At this

rate of speed, they would ll'ave either’ collided or ‘

passed clear in 3 or 4 minutes.

Considering the close proximity of- the vessels at
this time, any change of course might have been im-

prudent, particularly as they were -running into a |

"fog bank, and this explains the fact that at this
point, say at 1.47 AM., the ‘“Empress’’ ordered her
engines” full speed astern, and notified the ‘‘Stor-
stad’’ by the appropriate -whistle of 3 short blasts
that she had done so. . - )

Instead of following the. example  of the' “Em-.

press’’ and reversing her engines, the ‘“Storstad’ -

* merely slowed her engines and continued her speed;

about 8 minutes after the ‘‘Empress’’ started to

< reverse her engines, the coll1s10n occurred say at
1.55 A.M. | ' :

Any difference of opinion as to the time here
seems to be absolutely of no importance, as we have
the evidence of the ‘‘Empress’’ that she was re-

?
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2218 versing for 3 minutes and the evidence of the ‘“Stor-

PR Co. Stad’’ that she knew the ‘‘Empress’’ was reversing,

S8, having heard her signal of 3 short blasts.

“StorsTan.”
Reasons for Now, what happens in this interval of 8 minutes
before the collision occurred?

The ‘‘Empress’’ goes about a quarter of a mile,
or practically 3 ship lengths, under reversed engines
before she is brought to a standstill. The evidence
shows that this took 3 minutes. During these 3
minutes the ¢‘Storstad’’ is going on with no effort
to check her speed other than slowing her engines,
and must be going at a speed of say 8 knots, which
is a compromise between full speed, 11 knots, and

" slow speed, 5 knots. She would cover the distance
of nearly half a mile.

This leaves the ships about three-quarters of a
mile apart, and 5 minutes yet to go before the col-
lision ocecurred. The ‘‘Empress’’ is dead in the
water and the ‘‘Storstad’’ is continuing on her
course. At some part of this period, she claims she
came to a dead stop, then ported her helm, only af-
fecting her heading a quarter or half a point, and
ordered slow speed ahead again.

I will make some observations as to the probable
speed of the ‘“Storstad’’ at the time of the collision.

At a mile and a half apart, the ‘‘Storstad’’ was
going 11 knots an hour with the current. She then
slowed her engines. At the time of the order to
slow down, she was still going 11 knots. It would
take some time to come back from her 11 knot speed
to slow speed, which is about 5 knots an hour. There-
fore, when the next order to slow the engines was
given 2 minutes later, by the evidence, it was reason-




VOL.XVIL]° EXCHEQUER COURT REPORTS.

able to suppose that she was gbing at 8 knots per
hour. As it would take her some time to ecome 'to a

standstill from a speed of 8 knots an hour without

reversing her engines, and taking into consideration
how close she was to the ‘‘Empress’’ after these
first orders were given, I cannot see how she can
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have lost her way, particularly as she again started |

slow speed ahead before the colhsmn, and after her
order to stop.

Her next order was full speed astern and that was
only 30 séconds before the collision,

She therefore seems to have maintained her
speed all through the short period before the col-
lision, and it is my opinion that at the time of the
"impact she was going at not less than 6 knots an
hour, and probably more.

The depth she penetrated into the “Empress ’s?”?

side, which the evidence gives all the way from 10

to 18 feet, and the condltlon .of her own bows after
colliding, would go to substantlate this speed.

I would mention that the “Storstad’’ is built
longitudinally, or Isherwood system, and conse-
quently very strong, and the damage to her bows
wag very extensive.

In my opinion, three facts have been established.

The position of the ‘‘Empress’’, when she was-

stopped in the water, 15 minutes before she sank—

The fact that the “‘ Empress’’ was stopped in’ the'

water—and |
The fact that at the time of the impact, the ‘‘Stor-

S.S.
“StorsTAD.”

Reasons for

. Judgment.

stad’’ was travelling at least at a rate of 6 lmots an

hour, or probably more.
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In arriving at my finding as to the responsibility
for the collision, other considerations come in, which
I will enumerate later, but I would like to mention
that I consider the evidence on both sides, other
than that above referred to, immaterial and of little
value.

For instance, the defendants, on their chart and
in the calculations of course and distance, &e. . . . .
have gone on the assumption that the current was
against them at the rate of a mile and a half per
hour, while it was in their favour one mile per hour,
so that on their own contentions, with their own
chart, they would be in a position past the wreck
before they ever started the manceuvres that oc-
curred just previous to the collision. |

They base their contention that the ‘‘Empress’’
could not cover the distance to the wreck and re-
main dead in the water for some time before the
collision, on the theory that when the ‘‘Empress”’
started from a point one miles N.43" W. from Fa-
ther Point buoy, she had stopped to let her pilot off,
but it appears that her engines had never been stop-
ped, but were only slowed down, as-is the usual prac-
tice, as I am advised by the Assessor, and, there-
fore, she did not lose any time in the warming-up
process of her engines, which would have happened
had they been stopped, but was able to increase her
speed rapidly.

The coloured lights were as I have represented
them. If you will follow out the courses of the ships
to the time of impact, on the chart hereto annexed
and above referred to, you will see that the lights
would appear as I have stated.
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I am conﬁrmed in my 'OleIOIl that these Vessels

approaehed each other on their converging courses

more rapldly than they realized, and as the ‘‘Em-
press’’ had the ‘“Storstad’’ on her starboard bow,
she adhered to the green light story, and as at the
same time the ‘‘Storstad’’ had the ‘‘Empress’’ on
her port bow, she adhered to the red light story,
in order to evade responsibility for the collision.

Art. 23 of the Rules of the Road says:

- ¢‘Hvery steam vessel which is directed by these

“‘rules to keep out of the way of another vessel,
‘‘shall, on approaching her, if necessary, slacken
‘‘her speed, or stop or reverse.’’

" The ““Empress’’ obeyed this rule.

7

ART. 16—‘A steam vessel hearmg, apparently
“‘forward of her beam, the fog signal of a vessel
“‘the position of which is not ascertained, shall 80
‘“far as the circumstances of the case admit, stop
“‘her engines, and then navigate with caution, until
“‘danger-of collisiqn is over.”’ o

ART. 21.—“When, in consequence of thick wea-’
“‘ther, or other causes, such vessel finds herself so -
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““close that collision cannot be avoided by the action

¢of the giving-way vessel alone, she also shall take

. ¢‘such action as will best aid to avert the collision.?’

ART. 29.—“Nothing in theéé rules shall exoner-

‘“‘ate anyvessel . . . of the neglect of any pre- -

“‘caution which may be required by the ordinary -

“practme of seamen, or by the special circumstances
““of the sase. "
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Attention might be called to the way the ‘“‘Em-
press of Ireland’’ was navigated. She had 3 first-
class officers on the bridge, namely: Captain Ken-
dall, Mr. Jones, first officer, and Mr. Moore, third
officer,

On the ‘‘Storstad,”” Mr. Tufteness, first officer,
was in charge, perhaps assisted by Mr. Saxe, third
officer, though the latter claims he had nothing to
do with the navigation of the ship.

In my opinion, Mr. Tufteness, in not stopping the
“‘Storstad,”” when he heard the first 3 blasts from
the ‘““Empress,”” made a great error of judgment,
and to my mind, had Captain Andersen, the Master
of the ‘‘Storstad,’’ been called earlier and had been
on deck, he would immediately have stopped his ship
and avoided the whole calamity.

I cannot emphasize this neglect too.strongly.

I regret very much to have to find Mr. Tufteness
at fault in violating Articles 16, 21 and 29 of the
Rules of the Road above quoted. Through his ne-
gleet or inexperience, in my opinion, the cause of the
accident was the speed of the ‘‘Storstad,’’ and the
porting and hard-aporting of her helm, and the
“‘Storstad’’ is entirely to blame for the said aceci-
dent, because Mr. Tufteness had the opportunity to
take the speed off his ship, the same as the ‘‘Em-
press’’ did, and if he had not ported her helm, I be-
lieve he would have gone clear and the collision
would not have occurred.

I regret very much to have to impute blame to
anyone in connection with this lamentable disaster
and I would not have done so, and would not do so,
if T had felt that any reasonable alternative was
left to me.
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There is nothing to show that the disaster was
mm any way attributable to the St. Lawrence route,
and, being open water, all sea rules apply.

In conclusion, I am of the opinion that Mr. Tufte-
ness, the first officer of the *‘Storstad,’”’ was wrong
and negligent in altering the course of the ‘“‘Stor-
stad’’ in the fog, as he undoubtedly did, and that
he was also wrong and negligent in keeping the
navigation of the vessel in his own hands and in
failing to call the Captain when he saw the fog
coming on.

I am further of opinion that no fault or blame
is attached or attributable to the ‘‘Empress of Ire-

land,”’ and, consequently, I am of opinion that
plaintiff’s action must be maintained, with costs,

and the counter-claim of the defendant rejected,
and the defendant is condemned by the present

judgment to pay to the plaintiff the sum to be found
due to said plaintiff, and.in costs, and doth further
order that an account should be taken and doth refer

same to the Deputy-registrar, assisted by merchants,
to report the amount due the plaintiff in respect of

1ts claim, and that all accounts and vouchers, with

the proof in support thereof, shall be filed within 6
months from the date of the present judgment.

Judgment for plamitiff.

Solicitors for plaintiff: Meredith, Macpherson,
Hague, Holden, Shaughnessy & Heward.

Solicitors for defendant: Duclyos & Bond.
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Brrrise CoLUMBIA ADMIR:ALTY.DISTRICIj. |
PALLEN, ET AL,
| v,
THE SHIP “IROQUOIS.”

Collision—Fog—Duty as to speed—Liability—Costs.

The provisions of art. 16, requiring each vessel in case of. fog or

thick weather to “stop her engines and then navigate with caution”,
must be strictly adhered to in order to avert a colhsmn Mere sound-
‘ing of the fog signal is not sufficient. Where both vessels are at fault
“the damages shall be borne equally by the two vessels”, pursuant to
sec. 918 of the Canada Shipping Act (R.S.C. 1906, c, 118). The old
rule that each delinquent vessel shall bear her own costs is still in
force.

ACTIQN for damages resulting from a collision. |
Tried befbre.the Honourable Mr. Justice .Ma;'tin,
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1913,
Feb, 28.

Local Judge of the British Columbia Admiralty Dis- -

.triet, at Vancouver, October 30 and November 1,
1912. _ |
- J.. A. Russell and Moffat, for plaintiff.

A. D. Taylor K.C., for defendant.

MarTiN, Loc. J. (February 28, 1913) dehvered
judgment. ' ,

On October 22nd, 1911, ahout 430 P.M., off the
sandheads, Fraser River, the Steamship ““Iroquois’’

(a high-powered passenger vessel, Henry C. Carter,

Master), heading for Vancouver Narrows, on' a
N.W. by N. 24 N., collided with the Steam Tug *‘No-
name’’ (registered tonnage 116, length 86 feet, John
Barberie, Master), with loaded scow in tow, 60 x 26
feet, bound for Fulford Harbour, vig Active Pass,
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on a course S.E. by S.34S. The day was calm,
with little if any wind ; tide flooding probably under
one knot an hour. The ‘‘Noname’’ had clear wea-
ther till 3.45, when she ran into a thick fog, in which
objects were not visible beyond half a cable, but pro-
ceeded onher course without abatingher speed, which
was about the best she could make, viz.: 6 knots
through the water. I am satisfied that she regularly
gave the proper signals, nor do I find any reason for
thinking that the ‘‘Iroquois’’ failed to do the same;
the fact that some of the witnesses gave apparently
truthful, yet conflicting, evidence regarding the sig-
mals heard in fog can readily be explained by a per-
usal of the Report of Trinity House Fog-Signal
Committee, 1901, reprinted in -Smith’s Leading
‘Cases on the Collision Regulations (1907) 296. The
“Iroquois’’ was, with the slight assistance of the
tide, maintaining a speed of probably a little over
14 knots through the water, which her officers call
her ““fog speed,’’ as she runs very regularly on that
speed and makes distances more accurately on it be-
tween fixed points than on her best speed, which,
at 143 revolutions, is about 1514 knots. When the
vessels actually came in sight of one another they
were not more than 250 or 300 feet apart. It was
only immediately before sighting the ‘‘Noname’’
that the engineer of the ‘‘Iroquois’’ had been given
the signal for half speed, which signal, he says, was
followed up without any interval by one for ‘‘full
speed astern,”” which was responded to, but it was
too late to avoid the collision, though the force of
the impact was greatly diminished.

It is proved by the evidence of the master and
mate of the ‘“Noname?’ that though they heard a
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~vessel approaching them almost, if not quite, right  1%*3
ahead through the fog for 5 or 6 minutes before they Paues, ez s,
sighted her, they took no other precautions than to '-'f,ﬁ,ﬁ?ﬁ;"
continue to sound the fog s1gnal Artlcle 16 pro-

vides that: ’

‘“Every vessel shall, in a fog, mist, falling
‘‘snow, or heavy rainstorms, go-at a moderate
“‘speed, having careful regard to the emstmg cir- '
‘‘cumstances and conditions. - C
| ““ A steam vessel hearing, apparently forward

‘“of her beam, the fog signal of a vessel the posi- °
““tion of which is not ascertained, shall, so far as
. “the circumstances of the case admit, stop her
‘‘engines, and then navigate with caution until
“‘danger of colhsmn is over.’ _
No valid reason was given for the failure of the
‘““Noname’’ to ‘““stop her engines and then navigate
with caution’’; the suggestion of her master that he
did not do so because the barge astern would sheer -
and become more difficult to handle, is inadmissible
" in the circumstances, because there was nothing in
wind,. tide or weather conditions to prevent him
. from at least reducing his speed to what would be
the lowest possible speed consistent with safety of
tug and tow in the circumstances, even if it were not
practicable to let the way run entirely off the tow
and come to a standstill. To escape liability it must ~
be shown that the movement was not more than was
necessary, but no attempt was madé to estabhsh
this. Compare The Lord Bangor,) The C’hallenge
and Duc d’Aumale® The truth is, according to his
own - testimony, that he mistook the fog whistle of
he ‘“‘Iroquois’’ for that of a small boat, and took

1896] P. 28.
1905] P. 198.
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dangerous chances, which contributed to the col-
lision. Indeed, the man at the wheel, Williams, tes-
tified that they had heard the ‘‘Iroquois’’ for 20
minutes on their port bow, and she had whistled at
least 4 times from that point. On the other hand, I
am unable to accept the excuse offered on behalf of
the ‘‘Iroquois’’ for running at such a speed, which
cannot be called moderate in the circumstances.
While it may be true that she runs more regularly at a
certain speed, that may make it safer for herself in
determining her position as aforesaid, but at the
same time it, if high, makes her more dangerous to
other vessels, which is the fact the regulations re-
quire her to guard against. She might, on the one
hand, run more regularly at 12 knots than at full
speed, or, on the other hand, at full speed than 12
knots, at which full speed she would be safer for
herself but still more dangerous to others than she
was in this instance. -

I am unable to say that, after the vessels came in
sight of one another, either of them could reason-
ably be said to have failed to do anything which
would have avoided the collision. They are equally
at fault in having brought it about by contravening
Article 16, which the Privy Council stated in Chinag
Navigation Co. v. Lords Commissioners S.8. Chin-
kiang,' “‘is a most important article and one which
‘““ought to be most carefully adhered to in order to
“‘avert the danger in thick weather.”” . . . It was
notorious that it was a matter of the very greatest
difficulty to make out ‘‘the direction and distance of
‘‘a whistle heard in a fog, and that it was almost im-
‘‘possible to rely with certainty on being able to

1[1908] A. C. 251.
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‘‘determine the precise bearing and distance of a. 1913
‘“‘fog signal when it was heard.”’ According to the Fauzsyer ’
following extract from the judgment of the Ad- -fﬁ'ﬁfﬁ?’"
miralty Court in the late case of The Sargasso,* not .
only the “Iroquois,’”’ but the ‘‘Noname’’ was also
guilty of excessive speed:— :

““With regard to the Mary Ada Short, her speed
‘‘spoken to by her master was three knots; that is
‘“‘probably a smaller speed than she had a good deal,
“‘and in this regard, apart from the angle.of the
““blow, I have come to the conclusion, from the
““nature of the wound, that the speed at which this
“‘vessel was going was a good deal more than he
‘“says. If vessels could only see each other at a -
‘‘distance of 100 yards and if they had to be under .
“‘way at all, they ought to proceed as slowly as they
“‘possibly ean. It is impossible to say what the -
““speed ought to be in figures in every case, but it
“ijs obvious, if a vessel is proceeding ‘at a speed . -
¢‘which would not allow her to pull up in something
“‘like her own length, in the circumstances of this
“particular afternoon, and if a vessel could proceed
¢‘and have steerage way at a smaller speed than she
““was going, she ought to have gone at that speed,
“‘and in so far as that speed was exceeded it was
“‘excessive.”’ '

The situation, finally, herein was like that de-
scribed in a case in this Court: Wineman v. The
Hzawatha, wherein it was said :—

“The rate was so immoderate and the fog SO
““‘thick that it prevented either vessel, in the brief -
‘‘space of time which elapsed after sighting the

. 1(1912) P. 192 at 199,
2 (1902) 7 Can. Ex. 446 at 468,
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| ‘“other, from taking any effective steps to.avoid

P , -
mzn;.zrn. . “the other._”
TrE SH1P

“Iroguors.” Pursuant to sec. 918 of the Canada Shipping Act’
“ I direct that ‘‘the damages shall be borne equally by
‘“the two vessels . . . one-half by each,”’ which
means in this case that the ‘“Iroquois’’ must pay
one-half of the damage to the ‘‘Noname’’ because
no evidence was given of any damage to the ‘“Iro-
quois,”’ and there will be the usual reference to the
Registrar, assisted by merchants, if necessary, to
assess them. I note that the Maritime Conventions
Act, 1911 (Imp.) 1 and 2 Geo. V., c. 57, s. 9, does not
apply to Canada, so no question of establishing the
degree of blame can arise in this Court, but it has
been decided that even where that statute can be
given effect to the old rule that each delinquent ves-
sel bears her own costs is still in forece. The Bravo.?
And compare the Rosalia,® the first decision under

said Aect.

Judgment accordingly.

1 R.S.C. 1906, c. 113, _
z (1912) 29 T.L.R. 122, 12 Asp. M.C. 811. S
3 [1912] P. 109. -
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'QUEBEG ApMIRALTY DISTRIOT. - oL L
. . ' ‘ May 8.
CROWN STEAMSHIP COMPANY, o
: . Plantiff;
V. -
THE STEAMSHIP “LADY OF GASPR” .
' Defendant.
EDWARD BOUCHARD, et al, \
: - 'Plaintiﬁ”s;
v. . - ‘ .
HE STEAMSHIP “CROWN OF CORDOVA”
De]“(mdant

»-

Collision—Overtaking vessal——Fog szgnals—-—Neghgeme——Faute com~
munée—Damages.

A steamer descending the St. Lawrence River in foggy weather
had come to anchor for safety. Previous to anchoring the ship was-
being ov erta.ken by another ship descending the river. Both ships
had failed to give the proper fog signals, and as a result the steamer _
at anchor was run down by the other.

Held, as the ships were both at fault the damages shouid be
divided.

2. Status of - report of the Commlssmn of Wrecks before the
Court commented on,

ACTION for cOllision in the St. Lawrence River.

Tried at Quebec before the Honourable S A. B.
Routhier, Local Judge of the Quebec Adnuralty
District, April 15th and 16th, 1914.

C. A. Pentland, K.C., C. A. Duclos, KC and €.
Thompson, for the “Crown of Cordova.”

L. A. Taschereau, K.C., and 4. R. Holden, KC
for the “Lady of Gaspé. "
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Sir A. B. Roursier, Loe. J. (May 9, 1'914:) deliver-
ed judgment.

Les faits principaux dans ces causes sont bien
établis, malgré les contradictions des détails dans les
témoignages. Les voici en résumé:

Le 28 juillet dernier, le steamer ‘‘Lady of Gaspé’’
descendait le fleuve St-Laurent de Montréal & Qué-
bee, et il était suivi par le steamer ‘“Crown of Cor-
dova’’, a une distance approximative de 1%% mille &
2% milles. Pendant toute la journée ils suivirent
tous deux la méme course, & la méme distance 1'un
de ’autre. Il était environ dix heures et quelques
minutes du soir lorsque le ‘‘Lady of Gaspé’’ passa
a Trois-Rivieres, et le ‘“Crown of Cordova’’ passa
au méme endroit quelques minutes plus tard.

Avant d’arriver au Cap de la Madelaine, les of-

. ficiers du “‘Liady of Gaspé’’ furent d’avis que le

brouillard était trop épais pour naviguer sans dan-
ger, et décidérent de jeter 1’ancre. Ils ralentirent
leur course, se rapprocherent de la Cote Nord, ar-
rétérent la machine, et jetérent 1’ancre. Ils mirent
les lumiéres obligées, et sonnérent la cloche comme
signal pour indiquer qu’ils étaient a 1’ancre.

A Dbord du ‘“Cordova’’, on vit bien aussi qu’il y
avait du brouillard, mais on ne le trouva pas assez
épais pour arréter. Les officiers voyaient trés bien
les lumidres du ‘‘Lady of Gaspé’’, disent-ils, et
cependant ils se jetérent sur lui, quand il n’avait
pas encore complétement tourné sur son ancre, et
le frappérent sur son flanc gauche.

Les deux steamers ont souffert de la collision, et
la question est de savoir lequel des deux est en faute.

La commission des naufrages a jugé que le ‘‘Lady
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.of Graspe” était-en faute, et elle n’a rien trouvé i
bldmer dans le ‘“Crown of Cordova’’. _

On sait qu’en loi ce jugement ne lie pas la cour
d’Amirauté. C’est tout de méme une opinion dont
elle peut tenir compte mais il faut remarquer que
plusieurs témoins nouveaux ont été entendus devant

cette cour, qui ne l’ont pas été devant la Com-

mission. A part cette preuve additionnelle, toute

la preuve faite devant la Commission a été produlte'

devant cette cour, du consentement des parties. '

Il s’agit maintenant pour nous de faire 1’applica-
tion des régles de la navigation aux faits prouvés,
et & toutes les circonstances de la cause, afin de

décider s’il y a eu des fautes commises et par qui.

Il est incontestable d’abord que la cause ma-
térielle, physique, de la collision a été. le brouillard
ou la brame. Cest le -grand ennemi de la naviga-
tion.
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Pour les defendre contre cet enniemi et empecher.r :

" les collisions, le législateur a tracé aux nav1gateurs
différentes régles qu ’ils doivent observer.

Quelques précédents cités par les avoca’gs du
“Lady of Gaspé’’ (The Blue Bell,* The Otter®) ont

considéré comme ‘“‘un devoir’’ de jeter 1’ancre si

c’est possible, quand le vaisseau est entouré d’un .

brouillard épais. KEyidemment, cela dépend -des.

clrconstances, et je ne crois pas qu’on: d01t en faire
une ‘‘regle absolue”’, surtout en face de la regle 16,
qui dit: “‘Every vessel shall, in a fog, mist, falling
snow, or heavy rain storms, go at moderate speed,

having careful regard to the existing circumstances ™
and conditions”’. Comme on le voit, la régle ne dit
pas qu’il faut jeter 1’ancre, mais ralentir la vitesse. '

N

17 Asp. Mar. Cas. 601, [1895] P. 242,
2 (1874-) L.R. 4 Ad & Ex. 2038.
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Dans les préeédents cités, les circonstances
étaient telles que la plus élémentaire prudence faisait
un devoir aux navires blamés de jeter 1’ancre.

Mais si ce n’est pas toujours ‘‘un devoir’’ de jeter
’ancre dans des cas de ce genre, c¢’est certainement
un ‘‘droit’’ pour un navire qui est pris dans le
brouillard, si les officiers qui le commandent le jug-
ent nécessaire & sa sécurité.

Ainsi, dans cette cause, on a certainement tort de
la part du ‘“Cordova’’ de blamer le ‘‘Lady of
Gaspé’’ d’avoir jeté 1’ancre en soutenant que le
“brouillard’’ était si léger que 1’on voyait encore
trés bien toutes les lumiéres néeessaires pour se
diriger. C’était aux officiers du ‘“‘Lady of Gaspé’’
de juger de 1’épaisseur de brouillard a 1’endroit et
au moment oil ils ont jeté 1’ancre.

Le brouillard pouvait étre moins épais & [’endroit
ou était alors le *“Cordova’’, & deux milles plus haut.
Plusieurs officiers du ‘‘Cordova’’ ont prétendu que
le brouillard était si léger qu’ils voyaient tres bien.

‘Mais s’ils voyaient trés bien, pourquoi se sont-ils

jetés sur le ‘‘Lady of Gaspé’’? Leur faute est
d’autant plus grande qu’ils voyaient plus elair.
Mais la preuve faite par les voyageurs a bord du
“Lady of Gaspé’’, et par les habitants du rivage
du Cap de la Madelaine, ne laisse aucun doute sur
1’épaisseur du brouillard, et justifie ce steamer
d’avoir jeté ’ancre. Si le ‘“Cordova’ avait eu la
méme prudence, la collision n’aurait pas eu lieu.
Mais avant de jeter 1’ancre, et & raison des circon-
stances, le ““Lady of Gaspé’’ n’avait-il pas des pré-
cautions & prendre, et certaines régles a observer,
pour faire savoir au ‘‘Cordova’’ qu’il arrétait, et
1’endroit ot il se trouvait? Car il ne faut pas oublier
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~ que les deux “steamers’ ’ se . smva1ent depms le %1%

e o

matin & une distance assez courte pour rester en vue Crown Staax-
I’un de ’autre. Quand done le ‘‘Lady of Gaspé’’, s.s. iy
A b ' L z . AL . . oF Gasprg.”
enveloppé d’un brouillard épais, a arrété sa machine: -
en vue de jeter 1’ancre, il savait que le ‘‘Cordova’ gs. «Cuown
. .n . . AT -or C Nl
venait derriere lui et que le brouillard 1’empécher- '°;“°“°9":
gons 10X
ait de le voir. | | - Judgment.

Comment devait-il lui signaler sa presence?

Les lumiéres (Anchor Lights) ne suffisaient pas,
~a cause du brouillard? La cloche, serait un ayver-
tisseur, une fois a ’ancre; mais cette cloche serait-
elle entendue d’assez loin pour permettre au “Cor
dova’’ de 1’éviter?.

- Les officiers du ‘““Lady of Gaspé’’ auraient dfi-
penser & cela, et se rappeler la régle 15 qui ordonne )
des coups de sifflets dans le broulllard ““Sound
signals for fog.”’ : : |

Dés que le brouillard est devenu assez dense pour
qu’il y eut risque de collision, la régle 15, paragraphe
(a) faisait un devoir aun ‘‘Lady of Gaspé”’ de siffler
~ longuement & deux minutes d ’intervalle; et quand
il eut donné l’ordre d’arréter- il aurait dii pousser
encore deux longs coups de sifflets avee une second:
d’intervalle, sulvant le paragraphe (b) de la méme
régle. -. . : '
A la distance ou 11 se trouvait alors, le ¢¢ Cordova”
“aurait certainement entendu ces coups de sifflet.

En aurait-il compris la &gmﬁcatwn? 11 est prob-
able que non, parce que Lachance qui avait eharge
- de ce ‘‘steamer’’ ne connait pas la régle.

Le capitaine (Cliff, un des assesseurs nautiques),
1’a pressé (Lachance) de questions & ce sujet, mais il
n’a pu lui faire comprendre ni 1’obligation ni la
) signification de ces coups de siflet. Et c’est une des
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cireconstances les plus curieuses de cette cause: Ni
le ““Cordova’’ ni le ‘““Lady of Gaspé’’, je veux dire,
ni Lachance, ni Vézina, ni Bélanger no connaissent
cette régle 15 concernant les coups de sifflet dans le
brouillard. Mais I’ignorance de 1’un n’excuse pas
l'ignorance de l’autre. Et le fait que Lachance
n’aurait peut-&tre pas compris ne peut disculper
Vézina d’avoir -violé la régle importante des coups
de sifflet dans la brume.

Au surplus, en entrant dans la. brume le ‘“Cor-
dova’’ était tenu d’observer la méme régle, et il 1’a
violée parce que Lachance 1’ignorait, comme Vézina
et Bélanger. '

Tous trois ignoraient le seul signal effectif en
temps de brume qu’ils devaient mutuellement se
donner d’aprés.les régles de la navigation, et qui
aurait dii empécher la collision.

I1 faut reconnaitre que le *‘Lady of Gaspé’’ entré
le premier dans le brouillard, devait étre le premier
a siffler. C’est donc lui qui a commis la premiére
faute, la faute initiale.

Apres lui, le ‘“Cordova’ est aussi entré dans le
brouillard, et il a commis la méme faute, suivie de

plusieurs autres.

Lachance et les autres officiers, savaient que le
“Lady of Gaspé’’ était devant eux & une courte dis-
tance. Non seulement ils le savalent, mais ils voy-
aient sa lumiére de ’arriére ‘‘stern light?”. Bientdt

.méme ils s’apercurent qu’ils le ratrappaient ‘‘they

were overtaking her.’’ Dés lors, ils devaient, suivant
la régle 24, se tenir en dehors de l’endroit qu’occu-
pait le ‘‘Gaspé’’, ‘‘keep out of the way of the over-

taken vessel’’.
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" Rule 24: Notwithstanding anything confai.né_d in
these rules, every vessel overtaking any other,
shall keep out of the way of the overtaken ves-
sel. L : '

Bien loin de faire cela, ils gouvernent sur lui, sur

son ‘‘stern light’’. Et quand ils approchent davan-

tage, au lieu de stopper et de renverser suivant la
- régle 23,

Rule 23: . . . shall slacken her speed, or s_i%ép or
reverse. : | S 1
Rule 25: . . . shall keep the starboard side. ,

Ils commandent: ‘‘hard astarboard” to the helm"

and “‘full speed ahead’’, se dirigeant ainsi vers le

nord du chenal, ot le ‘““Lady of Gaspé’’ était a

’ancre. En suivant cette direction, vers la gauche
~du chenal, le ““Cordova’’ violait aussi la régle 25,

qui lui commandait de suwre cette partie du chenal

qui était a sa droite.

Aprés cela, il ne restait plus au ‘‘Cordova” de'

faute a commeéttre, et il frappait violemment le

“Lady of Gaspé’’ dans son flanc gauche, Tui eausant
de grands dommages

-
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Il y a dans les regles de la navigation une recom-
mandation générale donnée & tous les vaisseaux, et .

dont les pllotes ne tiennent pas assez compte: ¢ "est

d’avoir. ega,rd aux cwconstances de chagque cas. Les _

régles ne doivent pas é&tre appliquées d’une facon

absolue. ' Il faut savoir y déroger quand les circon-
stances ’exigent, et recourir aux mesures de pru-
dence et de précaution requises pour éviter les col-
lisions. Le Législateur le déclare expressément
dans plusieurs de ces régles. Voyez, par example,
les régles 16-27 et 29: o
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Rule 16: Every vessel shall in fog . . . have
careful regard to the existing circumstances
and conditions.

Rule 27: . ... Due regard shall be had . . . to
any special circumstances which may render
departure from the rules mecessary to avoid

danger.
Rule 29: . . . No vessel shall neglect proper pre-
cautions which may be required . . . by the

special circumstances of the case.

Eh bien, dans la présente cause, il y avait des cir-
constances dont les deux navires devalent tenir
compte. Ils avaient navigué toute une journée dans
le voisinage 1’un de I’autre et tant qu’ils ne se per-
daient pas de vue il était facile d’éviter toute col-
lision.

Mais quand ils se perdirent de vue & cause de la
nuit et du brouillard, ils auraient dii se rappeler
qu’il leur restait un moyen de communiquer en-
semble. C’itait le sifflet. Le sifflet est la parole
donnée aux steamers pour se faire connaitre mutuel-
lement leurs courses, leurs mtentlons, et P’endroit
ol ils se trouvent.

Voyez, par example, la régle 28. C’est un vérit-
table langage. Cette régle 28 n’avait guére d’ap-

. plication dans ce cas-ci. Mais il y avait la régle 15

(a) et (b) qui s’appiiquait du moment qu’ils en-
traient dans le brouillard. Dés qu’ils ne se voyaient
plus ils devaient se parler par le sifflet.

Dans le cas qui nous occupe, le *‘Cordova’’ est
resté absolument muet. Le ‘“‘Lady of Gaspé’’ a
sonné de la cloche, mais ce langage n’était pas
assez fort pour étre entendu de loin, & temps pour
éviter la collision.
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Nous sommes: done d’avis ‘que la collision 'a été
occasionnée par la faute des deux navires, et la loi

ne nous laisse aucune discrétion & exercer en ce cas.

" dans la division des dommages. La perte doit étre
également partagée entre les deux mnavires, et
chacune des partles devra payer ses frais.” .

: Judgment accordingly.*

The following is fhe decree as settled by the Reg-v‘

istrar under the above reasons for judgment.
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““The AJudge having. heard. the pldiﬁtiffs and the -

defendants by their counsel in the two joint and

consolidated causes, No. 296 The Crown Steamship
Company, Lumited, plaintiff, against the S.S. Lady
of Gaspé, defendant, and No. 297, Edouard Bouchard
et al, plaintiffs, vs. the §:8. Crown of Cordova, de-

fendant, and having been assisted by Captain |

- Charles Koenig, his assessor, pronounced the par-

ties in  these two causes, plaintiffs and .defendants

respectively, to have been in fault as to the collision

of the two steamships above mentioned in the River .

St. Lawrence, a short distance below Three Rivers,
near Cape Madelaine, on the 28th day of July last

(1913), and adjudged that the damages arising out’

of the said collision to the said steamship the
“Crown of Cordova,’’ as well as to the said steam-
ship the ‘‘Lady of Gaspé,’’ shall be borne equally
. by the two parties in those cases, one-half by each,
as provided by law;

¢“ And the Judge condemned the steamship ‘““Lady .
of Gaspé’’ and her owners, and the bail given on’

their behalf to pay to the Crown Steamship Com-

*An appeal to the Supreme Court was asserted by both pa.rties,
but has been abandoned.
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pany, Limited, one-half of the damages suffered by
the steamship ¢‘Crown of Cordova,’’ and condemned
also the said steamship ‘‘Crown of Cordova’’ and
her owners, the Crown Steamship Company, Limit-
ed, and their bail, to pay to the steamship the ‘‘Lady
of Gaspé’’ and her owners. Edouard Bouchard et al,
one-half the damages suffered by the said steam-
ship ‘“Lady of Gaspé,’”’ and arising out of the said
collision;

‘““And the said Judge ordered that an account
should be taken, and referred the same to the Regis-
trar, assisted by merchants, to report the amount
due for both claims, and that all accounts and
vouchers, with the proofs in support thereof, should
be filed within 4 months.

“ And the Judge further decreed that the parties
respectively should pay their own costs in the two
cases.”’

Solicitors for plaintiffs: Pentland, Stuart, Gravel
& Thompson. a

Solicitors for ‘‘Lady of Gaspé’’: Taschereau, Roy,
Cannon, Parent & Fitzpatrick.
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THE SHIP “ALLIANCE NO. 2.”

Shipping—Lien for mecessariee—Fishing achooner—“Fs‘sht‘ng;-sta‘rea"..

Held, that “fishing-stores” or tackle, such as hooks, gaﬂ"s, nip- .

pers, and knives, used by a schooner employed in the business of
halibut fishing are to be conmdered as necessaries.

CLAIM on an alleged lien for necessaries supphed

to a fishing vessel. L

Heard at Vlctorla,, B. C ‘before the Honourable_
. Mr. Justice Martin, Local Judge of Br1t1sh Colum

bia Admiralty Distriet, June 9, 1914
Patton, for plamtlﬂ’
. C. Elliott; for the ship.

“ment. ,

This is a claim for ﬁshing tackle such as 'hb'oks, s
gaffs, nippers and knives used by the fishing

Schooner ‘‘Alliance No. 2’ in her business as a
halibut fishing boat, whicli, it is alleged, come within
the term ‘‘necessaries,”’ lately considered by me in

the ease of the Victoria Machinery Depot Co. v. J'_’l’he" _' |
““Canada’” wherein the. leading authorities are col-
lected. After a further consideration of them and

others, cited chleﬂy in Roscoe S Admzmlty Practice

1(1918) 18 B.C.R. 515, 14 D.L.R. 818, 15 Can. Ex. 142,

' MARTIN, Loc J. (J une 12, 1914) dehvered Judg-'
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(3rd ed.) 266, I have reached the conclusion that
these fishing-stores, as they are properly called, are
just as much necessaries as are sailing-stores, to a
vessel engaged in that occupation. In the case of
the whaler Dundee' the fishing-stores she had on
board, viz., ‘‘boats, fishing tackle, such as harpoons,

~ ““lines and rockets, casks and various other imple-

““ments,’”’ independently of her sailing-stores, were
held to be ‘‘appurtenances’’ within the meaning of
the 53 Geo. IIL., cap. 159, and there is no distinetion,
for the purposes of the present case, between neces-
saries and appurtenances, because unless she was
provided with them she could not sail for the fishing-
grounds. The subject is considered by Lord Stowell
at pp. 126-7 with his customary lucidity, and he
summarizes it in saying that— '

““A ship may have a particular employment
‘‘assigned to her, which may give a specialty to
‘‘the apparatus that is necessary for that employ-
‘‘ment. A ship built for the reception of galley
“‘slaves must have such a peculiar apparatus.
““Whether a whaler is originally built with any
“‘peculiarity of construction for that service, is
“more than I know; but this is clear, that unless
“‘she has various appurtenances not wanted in
“‘other ships, as well as a crew peculiarly trained,
‘‘she had better stay at home, than resort to the
‘¢ Arctic regions, where alone her function can be
‘“‘exercised.”’

I hold, therefore, that these fishing-stores are
necessaries to this fishing vessel, and judgment will
‘be entered for the amount already agreed upon.

3

Judgment accordingly.

1(1823-7) 1 Hag. Ad. 109, 2 Hag. Ad. 187,
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BRITISH COLUMBIA ADMIRALTY DISTRICT. S

In re THE SHIP “AURORA o

i

' Shipping—Liens -for . eqmpment — Necessaries — Seaman’s wa,ges— “ _

Prwmty

o

A lien for “building, equipping or repalrmg” a ship under sec. 4
of the Admiralty Court Aet, 1861, or one for necessaries, cannot take
priority over & lien for seaman’s wages. Munsen v. The Comrade,
(1902), 7 Can. Ex. 330, commented on. ' :

7

MOTION for payment out of court of a. sum recov-

ered on a statutory 11en for equlppmg a shlp ;

1
A

Argued at Vancouver, _B C., before the: Honour-

able Mr. Justice Martin, Local. J udge of the Br1t1sh
Columbia District, May 2, 1914 |

-1

E. A. Lucas, 1n support of motlon.

Sears, contra. , SRR -

MARTIN, Loe. J. (June 19 1914) dehvered Judg-'

ment.

T}iis is a 'motion for the payment out of Court 'to

\ Momsen et al.,, who had recovered a judgment on "
,August 19th, 1913, for their statutory lien for equip- -

ping the ‘¢ Aurora’ with an engrne—for $925 and
‘costs,” On November 12th, in the same year, Nosler

recovered 3udgment for his wages as a seaman on the

¢ Aurora’’.*The ship was sold by the marsﬁal inMom-

sen’s action, and so far, $700, part of the proceeds, ‘-
have been paid into Court It is contended on behalf_ 3

<

1 See Mafmsen v. The Aurore (1918) 18 BCR 353, 13 D.L.R. 4,29
2 See’ (1913) 18 BCR 449, 16° Can. Ex. 81, 17 D.L.R. 13. :

)




204 EXCHEQUER COURT REPORTS. [VOL.XVIL

1314 of Momsen, et al. that because they had a decree of

«JeTue this court in their favour for the sale of the ship
Reagons for they are entitled to priority over Nosler’s claim,
who did not begin his action till after the decree had
been pronounced. The ship after being arrested by
Momsen gave bail and was released, and later re-
arrested after Nosler’s claim had attached, and
there are other facts and circumstances on which
Nosler relies which it is unnecessary to mention be-
cause, even taking the case to be wholly as Momsen
et al. contend for, they are not entitled to the order
asked for because there is no authority in support
of the submission that a statutory lien for ‘‘build-
ing, equipping or repairing’’ a ship under sec. 4 of
the Admiralty Court Act, 1861, or for necessaries’
can take priority over a lien for seamen’s wages, in
regard to which the authorities are thus summarized
in Williams & Bruce’s Admiralty Practice:*

““It takes precedence of claims for bottomry
““or necessaries supplied to foreign or British
. “‘ships and of payments for towage and for light
““and dock dues charged against the ship, but it
““ranks below maritime liens for damage done by
“‘collision, and for salvage rendered subsequently
‘“to the time when the wages were earned. Be-
““tween the holder of a bottomry bond and a
“claimant for wages earned on the same voyage
‘‘on which the bond was given, no distinetion is
‘‘t0 be drawn between the portion of such wages
‘‘earned before and wages earned after the giving
““of the bond. . .. .. »?

1 Victoria Machinery Depot Co. v. The Canada and the Triumph
(1913), 18 B.C.R. 511, 514, 15 Can. Ex. 136, 17 D.L.R. 27. Cf Roscoe’s
Adm. Prac. (1903) 64 (f).

2 (1902) 205-6.
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Reference may also be made to The W@llwm F
Safford,* The St. Lawrence, The Andalina® (a case
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very similar to this), The Africano,* Roscoe’s Ad. pesmomstor

Prac.” The Neptune,® wherein Lord Stowell says“‘a

‘“‘seaman (has) a right to cling to the plast plank of

‘“‘his ship in satisfaction of his wages or part of
- ““them’’; The Cella’ on the effect of the arrest, and
Munsen v. The Comrade® (a decision of this court

 in its New Brunswick District) shows that claimants
will be protected according to their priority if they

Judgment.

make application before the money has actually been =

_paid out. I note, however, in this last case, on the

point of priority between claimants in pari condi-
tione and the decree that should be made in such

circumstances in the absence of la thes, the decision.
is not in accord with that of the President of the .

Admiralty Court in The Africanc ® which was not
cited to the Court, and points out he change in the
practice since the decree in the Sar wcen case was 1s-
sued.®

The order, therefore, to be made herein 1s that .

Nosler is entitled to be paid his wages in full and the

balance will be applied in reduction of Momsen’s
judgment, With respect to the order that ought to
be made as to costs, I refer to Williams & Bruce Ad-

miralty Practice™ and Roscoe’s Admiralty Practice,'

)

1 (1860) 2 L.T.N.S. 301.

z (1880) 5 P.D. 250.

3 (1886) 12 P.D. 1.

4+ [1894] P. 141,

5 (1903) 76-7.

8 (1824) 1. Hag. Adm. 227 at 287-8-9.

7 (1888) 13 P.D. 82,

8 (1902) 7 Can. Ex. 330 _

o [1894] P. 141.

10 See (1845) 4 Notes of Cases 498, 6 Moo P. C. 56, Wllhams &
Bruce supra 289 (z).

11 At p. 469-70.

12819 and the cases there cited.

Fe
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and if the parties do not agree upon the order to be
made in the unusual facts, i.e., the release and re-
arrest of this case, I am prepared to hear further
argument thereupon, if it is desired, though counsel
for Momsen, et al. made no submission on this point,
nor did either counsel submit any authority.

Judgment accordingly.
Sears, for Nosler’s claim.

E. A. Lucas, for Momsen’s claim.
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Britisg CoLuMBIiA ADMIRALTY DISTRICT.
" COWAN
v.

THE SHIP ¢‘ST. ALICE.”

Seamen—Wages—-J urisdictional amount.

The jurisdiction of the Exchequer ¢r Admiralty Court under the
 Canade Shipping Act (R.S.C. 1906, c. 113, s. 191), over claims for
seamen’s wages, depends upon the amount of recovery, not the amount

sued on. Where the amount of recovery is less, although the amount ~

sued on is more than $200, the Court is without jurisdiction. Several

such claims may be consolidated into one actlon in order to confer
Jjurisdiction,

A CTION for seamen’s Wageé,

' Tried_before the Honourable Mr. Justice Martin,
Local Judge of the British Columbia Admiralty -

“ Distriet, at Vancouver, B. C.,, May. 11, 1915.
H. B. Robinson, for plaintiff.
- B. M. Macdonald, for defendant.

Marmiw, Loe. J. (July 17 1915) delivered Judg- .-

ment.

An 1mportant ‘question, of interest to all searﬁen,
is raised by this action, which was brought to re-
cover the sum of $225 for wages, by an action in rem,

égai_nst the defendant ship, registered at Vancouver,

B. C., with the result that after hearing several wit-
nesses judgment was entered for $88 only, the ques-
tion of costs being reserved for further argument.

It is submitted by the defendant that the effect of

207
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1915 sec. 191 of the Canada Shipping Act,} is that when

S

Cowsax it was found at the trial that the plaintiff can only
wse. Atice Tecover a sum less than $200 the court should there-
Bessonsfor  UPON dismiss the action with costs, leaving the plain-
tiff to pursue his remedy in the proper forum, where
it should originally have been brought, because this
court can only entertain and adjudicate upon claims
in excess of the specified amount, which amount
should be determined, not by a fictitious sum wrong-
ly sued for, but by that which is and was really due

for the wages earned at the time suit was begun.

Said section provides:

“No suit or proceedings for the recovery of
‘“‘wages under the sum of two hundred dollars
‘*‘shall be instituted by or on behalf of any sea-
‘“‘man or apprentice belonging to any ship regis-
‘“‘tered in any of.the provinces in the IExchequer
“‘Court on its Admiralty side, or in any Superior
““Court in any of the provinces, unless—"’

“ (here follow certain immaterial exceptions.)

And sec. 192 is:

““If any suit for the recovery of a seaman’s
‘‘wages is instituted against any such ship, or
‘‘the master or owner thereof, in the Exchequer
““Court on its Admiralty side, or in any Su-
“perior Court in any of the provinces, and it
‘‘appears to the court, in the course of such suit,
“‘that the plaintiff might have had as effectual
‘‘a remedy for the recovery of his wages by com-
‘plaint to a judge, magistrate or two jus-
‘“‘tices of the peace under this Part, the judge
‘‘shall certify to that effect, and thereupon no
“‘ecosts shall be awarded to the plaintiff.’’

1 R.S.C, 19086, c. 118.
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For the plaintiff ‘it is urged that Where,‘as‘ here,
a plaintiff bond fide believes he is entitled to recover
a sum above the statutory amount he is entitled to
invoke the aid of the court to determine that matter
and there is no lack of jurisdietion.

I have found it necessary to examine at length a
very large number of authorities bearing directly

and indirectly on the point, including The Ann*
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The Margaretha Stevenson,® The Robb," The Royal,* E

The Monark,” Brown v. Vaughan,® Phillips v. High-
land Ry. Co. The Ferret Beattie v. Johansen,® The
W. B. Hall,? The Jessie Stewart,® The Bessie Mark-
ham,* The W. J. Aikens,”* Gagnon v. The Savoy,*
Beaton v. The Christine* Abbott on Shipping,™
MacLachlan on Merchant- Shipping,'* Williams &
Bruce Admzmlty Practice,”” Roscoe’s Admaralty
Practice,* The Blakeney, and The Harriet® For-
tunately the last named case, decided by Dr. Lush-
ington, exactly covers the question and decides

it in favour of the present defendants.- That
was a case where a mate sued for wages as be- .

ing over the prescribed amount (£50) under the

1 (1871) Young 104.
2 (1878) 2 Stuart 192, Stockton 83-4,
s (1880) 17 C.L.J. 66.
-+ 4 (1883) Cook (Quebec) 826.
& 1b. 345. _
6 (1882) 22 NB 258,
7 (1883) 8 App: Cas. 829,
8 (1887) 28 N.B. 26.

" 9 (1888).8 C.L.T. 169. : , S :
10 (1892) 3 Can. Ex. 182. , o S
11 cited by Stockton, p. 85. . ‘
12 (1893) 4 Can. Ex. 7, Stockton 690,

*18 (1904) 9 Can. Ex. 288, -

14 (1907) 11 Can. Ex. 167, ' . 7

16 (1901) 14th Ed. 1129,

16 (1911) 5th Ed. 116 (Note) 264.

17 (1902) 8rd Ed. 210, 214, 216. . i

18 (1908) 8rd Ed. 263, ‘ ¢ .
19 (1869) Swab. 428, . - - . e oL
20 (1861) Lush. 285. :
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2918 corresponding sec. 189 of the Merchant Shipping

Cowan - Aet of 1854 (which is essentially to the same effect

Tni

_ estAuce” a8 our see. 191, except that the preseribed amount is

Eeasons for greater), but at the conclusion of the hearing the
—_— amount due him was found to be below £50, where-
upon the Court said, p. 291, in language which was
cited with approval in the Margaretha Stevenson

case, supra:

““I regret that this decision not only deprives
‘‘the plaintiff of wages which he has justly
‘“earned as purser, but must also bar him from
‘‘recovering in this court the wages he has earn-
‘“ed as mate. His claim, reduced to a claim for
‘“‘mate’s wages only, does not amount to the
“minimum of £50 which the statute requires for
‘“‘a proceeding for seamen’s wages in a Superior
‘“Court, except in certain contingencies, which
‘“‘are not applicable to this case. It is true that
‘“the words are ‘No suit or proceeding for the
‘“‘recovery of wages under the sum of £50 shall
““be instituted,’ and that here a claim, and a bond
“fide claim, has been made for a sum exceeding
“£50, but I must interpret the statute to require
‘““a recovery of £50. T dismiss the case, but I do
“‘not give costs.”’

The learned judge added:

“I am happy to say that an Act is now pass-
““‘ing through the legislature, which will remedy
“‘the defect in the jurisdiction of the Court,
““which in the present case has operated with
‘‘such hardship on the plaintiff.”’

This paragraph refers to the 4dmirally Act, 1861,
assented to May 17th of that year (the judgment be-
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ing delivered on March?lst), as to which T shall

speak later. The result of that decision as applied
‘to this case is that the same prohibition and restric- -
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tion extend to cases where the amount sued for, as Ressons sons for

-well as recovered, is less than the preseribed amount,
the only difference being that in the former case the

lack of jurisdiction appears on the face of the p1{0—|

ceedings and in the latter case it'is determined by
the result of the trial, and will only be determined
there at and not by means of a preliminary 1nvest1ga—
‘tion; The Niymph.* One curious result of the un-
usual wording of the section is that where a sum in
excess of the statutory amount is claimed it is im-
possible to object to, the jurisdiction till after the
case has been decided on the merits, to the extent at
least of determining the question as to whether or
not the plaintiff can recover up to the said amount.

~ But the further question remains as to whether or
not this court is prevented by sec. 191 from enter-

taining the action. In other words, is its jurisdie-

tion to entertain claims for any.amount still unfet-

tered? On that point there is a regrettable conflict )

of authority in this court (referred to in Beaton v.
" The Christine®), one of the learned judges thereof,
in the Toronto District, having held, after:consid-
eration of the said Admiralty Act of 1861 and other
statutes, in The W. J. Aikens, supra, that the court
has jurisdiction, and another learned judge, in the
Quebec District, declining, in Gagnon v. The Savoy,
supra, to follow that decision, thus leavmg the mat-

ter in a very unsatisfactory state. In these unfor-
tunate circumstances what is my duty as a judge of
the same court, though in another district? I find

1 (1856) Swab 86, - ;
 (1907) 11 Can. Ex. 167, 171 : -

B N T
o

dgment.
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a safe guide in the judgment of Mr, Justice Chan-
nell, who was placed in a similar position in North v.
Walthamstow Urban Council,' and took this view of
it:—
“‘Of course, where two cases are inconsistent,
‘‘the judge who is considering them is entitled,
““if his opinion inclines to one or the other, to
‘‘follow the one that he prefers; but where he
‘‘has no very clear opinion upon the point, I
“‘think it is his duty to consider which of the two
‘i the higher authority and therefore the one
‘‘which ought to be followed, and that, in my
‘‘view, depends upon whether the second case
‘“is a decision given with knowledge of the ex-
-““istence of the first, and with a deliberate dis-
“‘regard of it, or not. If it is, then the second
‘‘case is the one of greater authority. But if,
“on the other hand, as sometimes happens, the
‘‘second case is a decision given in ignorance of
‘‘the first, then the first is the greater authority,
‘“and the second must be treated as having been
‘‘given inadvertently.’’

Compare also Knowles v. Bolton Corporation.®

Now, after a very careful consideration of all the

authorities on the point (many of which are cited
supra) I confess the result is that T have ‘“no very
clear opinion upon’’ it, though if I may be allowed
so say so with every respect, in neither of the con-
flicting judgments did the court, apparently, have
the benefit of an adequate argument, nor were many
authorities cited that would have been of assistance.
But I ean go no further than to say that if I had been
in the position of the learned judge who decided the

1 (1898) 67 L.J.Q.B. 972 at 974,
2z (1900) 2 Q.B. 253 at 258-9.
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latter case, I should have Telt it my duty to adhere -

. CowaN

to the salutary rule ““‘stare decisis,”” but sineeé he
has felt it his duty to assume the responsibility of

going to the unusual length of departing from it, I

do not think I would be justified in the circumstances

in making confusion worse confounded by deliver-.
‘ing another judgment, differing, possibly, in part at

least, from both my learned brothers, so, in the pub-

lic interest, I formally adopt the latter decision as’

the greater authority, and leave it to the court above,

or Parliament, to take steps, if any, that may be-

necessary to change the law. I would not, however,
have it understood that I think any change is neces-
sary or desirable, because the reason for placing
. this restriction upon what are sometimes the op-
pressive and vexatious proceedings in rem of small

claimants is set out in the case of The Momwk Su-

pra, and by the Supreme Court of New Brunswick

w bcmc_o in Beattie v. Johansen, supra,* wherein the
‘‘complete and adequate scheme of relief’’ under the
Act and its special appropriate remedies are con-

- sidered, particularly in the judgment of Mr. J ustice:

ng, p. 31, who furthermore points out that see. 57
' ._"(now 192), relating to the judge giving his certifi-

cate for costs, applies to the excepted cases under
sec. 56 (now 191), but there is no need for me to ex-
_ press my opinion on sec. 192, as the case is d1sposed
of by 191. - .

'l‘he result is that the actlon should be dlsmlssed

but in the eircumstances, owing to the conflict of au-
- thority, without costs, following in that respect The
Harriet, and the Margaretha Stevefnson, supra.

' 1 p. 80. ,.
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I note by way of precaution that it has been set-
tled that the separate claims of seamen for wages
may be combined in one action so as to confer juris-
diction: The Ann, supra; The Ferret, supra; Beaton
v. The Christine, supra, followed by Burke v. The
Vipond®. |

Action dismissed.

1(1913) 14 Can. Ex. 326, 14 D.L.R. 896,




' , . . . booo
VOL.XVIL] EXCHEQUER COURT REPORTS.

s

Bririse CoLumbia ApMmIRaLTY DISTRICT.:
BECK
vl )
THE SHIP “KOBE.”’
Seamen—Wages;—-Master of ship—Jurisdictional amount.

Under the Canada Shipping Aet (R.S.C. 1906, c. 113, 5. 194) the
master of a ship is put upon the same basis as & seaman as regards
the jurisdictional amount for the enforcement of claims for wages.

M OTION to set asu:le warrant of arrest of ship
for want of jurisdietion.

Heard by the Honourable Mr. Justice Martm, Lo- .

cal Judge of British Columbia Admiralty District,
at Victoria, B. C., September 8, 1915,

C. M. Woodworth, for motion. ’
W. F. Hansford, contra, . .

MarTixn, Loc. J. (September 17 1915) dehvered
Judgment :

This is 2 motion by the defendant to set aside the

writ and warrant of arrest for lack of jurisdiction.
The defendant shlp, of Canadian registry, is under

arrest to satisfy a claim of the master for wages "
amounting to $190, an amount which on the face of

the proceedings is too small to give this court juris-
. diction under seec. 191 of the Canada Shipping Act’
in the case of ‘‘any seaman or apprentice,’’ ac-
cording to the recent decision of this court in Cowan

1 R.8.C. 19086, c. 118.

3
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v. The St. Alice. But it is submitted that a master

 is not within the scope or prohibition of that section,

and reliance is placed upon the following definition
of ‘‘seaman’’ in interpretation sec. 126 of Part ITI.
of the said Act, dealing with ‘‘seamen,’’ in the group
of sections from 126 to 325 inclusive:

“‘ ‘Seaman’ includes every person employed
‘‘or engaged in any capacity on board any ship,
‘““‘except masters, pilots and apprentices duly
‘‘indentured and registered.”’

This is essentially the same as the definition in
the Imperial Merchant Shipping Act of 1854, sec. 2.

It is also pointed out that see. 215 of the same,
cap. 113, relating to expenses for injuries, draws a
distinction between ‘‘the master or any seaman or
apprentice.”’ And in gec. 10 of the Admaralty Court
Act, 1861, a like distinetion is drawn between the
claims of seamen and masters for wages and dis-
bursements, the High Court of Admiralty being
given jurisdiction over both, which this court pos-
sesses. The history of various Imperial enactments
on the point is considered in, e.g., The Sara® (parti-
cularly Lord Macnaghten’s judgment) Morgan v.
Castlegate Steamship Co.,* and The Arina,* wherein
it is said by Brett, J., that the master ‘“‘ex hypothes:
1s not a seaman.”’

It is urged that ‘Whil'e the ‘‘same rights, liens and
and remedies’’ as a seaman are given a master un-
der see. 194, ‘‘for the recovery of his wages, and
for the recovery of disbursements properly made

1 (1915) Ante. p. 207, 21 B.C.R. 540. |

2 (1889) 14 App. Cas. 209.

s [1893] A.C. 88 at 46-8, 51.
4 (1887) 12 P.D. 118 at 127,
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by him,’ ’ yet these are in addition fo and not in'dgx;o-

gation of his other pre-existing rights. But.it is -
submitted for the defendant that even though a.

master ‘would in general be excepted from said sec.
191, yet because of sec. 194 he can be in no better

position than a seaman or apprentice when he re-

sorts to the ‘““Mode of Recovering Wages,”’ as the

significant heading runs to this partlcular group of

sees. 187 195. Seec. 194 is as follows:

“Every master of a ship reglstered in any'
““of the prov;nces ‘shall, so far as the case per-.
“‘mits, have the same rights, liens and remedies :

| “for the recovery of his wages, and for the re-
covery of disbursements properly made by him
‘on account of the ship and for liabilities prop-
“erly incurred by him on account of the ship,
“Which by this Part or by any law or custom,
‘““any seaman, not bemg a master, has for the
“recovery of his wages '

- And of. the similar sec. 167 (2) of the"IMpehlal
- Merchant Shipping Act, 1894, c. 66, which is in sub-
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stance the same as sec. 1 of the Imperial Merchant

Shipping Act, 1889 (52 & 53 Vie., ¢. 46), under wh1ch
a lien for dlsbursements was first g1ven the master:

Morgan v. Castlegate '8.8. Co., supra.' After a care-.

ful consideration of the various statutes and au-
thorities cited, e.g., Abbott onm Merchant Ships;*?
Temperley on Merchant Shipping;® Maclachlan on
Merchant Shipping;* Halsbury’s Laws of England;®
Maude and Pollock on Merchant Shipping,® and Wil-

1p. 51, '

2'(1901) 14th ed. 185, 296, 1130.

32nd ed. 89.

& (1911) Bth ed 218-9, 237 (n), 258,

5 Vol. 26, p. b
4 (1881) ’4th ed. 122, 240.
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liams & Bruce’s Admiralty Practice, 1 can only
bring myself to hold that it is the clear intention of
the legislature in the enactment of this little group
of nine sections dealing with one subject matter
and which ought to be read together, to put the mas-
ter upon the same basis as a seaman in respect of
recovery and remedy as well as of substantive
rights. There is nothing in the circumstances which

renders it improper to apply the statutory restrie-

tion to the facts before me, as ‘“the case permits’’
it, to quote the words of the statute, which expres-
sion has been considered in two of the English cases
I have cited. The matter is, in short, given valuable
rights, but they must be asserted in the same way as
others are required to assert them who possess the
same rights, or some of them. The reason which
actuated parliament to place by sec. 191 such a re-
striction upon these actions for wages, and which I
have alluded to in Cowan v. The St. Alice, supra, ap-
plies with even greater force to the claim of a mas-
ter than to that of a seaman or apprentice.

It follows that this court has no jurisdiction to
entertain this action and therefore it must be dis-
missed, and the warrant for arrest set aside. I see

no good reason why the usnal order for costs should

not be made in favour of the successful party.

Motion granted.
1 (1902) 8rd ed. 208-10, 216. '




VOL.XVIL.] EXCHEQUER COURT REPORTS.

. Al
N .

]
Bririsg CoLruMmera AomiraLty DisTRICT.

FARRELL,
PLAINTIFF,

V..
THE STEAMSHIP “WHITE.” = -

Séaman’s wages—Ship’s articles—“Lay” and “bonus”.
) ~ LY
Plaintiff sued for a balance of wages as pilot on a whaling steam-

er at the rate of “$50 per month and lay”, as entered on the ship’s
-articles. The articles provided also for the payment of a bonus to
the members of the crew at the termination of the whaling season,
stipulating, however, that should any of the persons who had signed
such articles leave the employment of the owners of the ship, or be
discharged for cause, before the determination of the whaling season,
such persons should forfeit. all claims to a bonus. There was no such
provision applied to the “lay , the amount of which earned in addi-
tion to wages at any period during the whaling season ‘being liqui-
dated and set out in a table of lays embodied in the articles, The
plaintiff did not remain in the said employment for the period men-
tioned, but voluntarily signed off the ship’s articles in a port at
which the ship touched before the expiry of the season,

Held, upon a proper construction of the ship’s aﬂicles, that
while the plaintiff had forfeited any right to a “bonus™ by leaving
the ship before the end of the whaling season, he had not thereby

lay.
| ACTION for.seaman’s wages and for an amount
due for “lay »?

Tried before the Honourable Mr. Justlce Martm
Local Judge - of the British Columbia Admiralty
Distriet, at Victoria, October 14, 1916.

J. Percival Walls, for plaintiff.
E. V. Bodwell, KC, for defendant.

prejudiced his right to credit on his wages for the amount of his.
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MartIn, Loec. J. (October 29, 1914) delivered judg-
ment.

I reserved the question raised by this action for
further consideration because of its wide applica-
tion to seamen employed in various kinds of fish-
eries on this coast wherein it is customary to give

what are called ‘‘lays.”” The plaintiff sued for a

balance alleged to be due him for wages as pilot on
the whaling Steamer ‘‘White’’ at the rate of $50
per month ‘‘and lay,’’ so entered on the articles.
The “‘lay’’ is set out in a printed table in the articles
apportioning to the officers and ecrew various
amounts for various kinds of whales; that which the
plaintiff is entitled to being $25 for each right
whale; $10 for each sperm whale; $4 for each sul-
phur bottom whale; $2 for each fin back whale and
$1 for each hump back. Preceding this table the

articles contain this printed clause:

““Wages to be paid monthly, and bonus to be
“paid at the final termination of the whaling
‘“‘season 1914. Should any of the persons signed
‘‘on the articles leave the employment of the
¢‘Canadian North Pacific Fisheries, Ltd., or be
‘‘discharged for insubordination before the
“‘final termination of the whaling seasun 1914,
‘‘he shall forfeit all claims to a bonus.”’

At the end of the table of ‘‘lays’’ is this written

notice: ““Fireman and cook to receive $5 per month
“‘honus at end of season.” In the list of the
crew, given later in the articles, out of the nineteen
seamen who signed on in various capacities, 11 were

to receive so much wages in cash per month ‘‘and

lay,”” 7 were to receive so much wages ‘‘and bonus, ™’
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and the master was entered as under a ‘‘special 191%
agreement.’’ - , ‘ FARRELL

I decided at the trial that, on the facts, the plaintiff T::aa:::i'
voluntarily signed off at the whaling station at Na. Jvdemest.
den Harbour, Graham Island, on the 14th July last, .
and that he was not entitled to his expenses of com-
ing to the ship’s home port at Victoria:. But a fur-
ther dispute arises from the fact that at the time he
was paid off and signed off he did so on the under-
standing with the manager of the station that he
was to be paid his lay money on his arrival in Vie-
toria and he received a statement from the manager,
dated 13th July, showing that he was entitled to the
sum of $60 for whales of various kinds captured .
during his service. This statement is addressed to
the company (Canadian North Pacific Fisheries,

_Ltd:) at Vietoria, and begins: ‘‘As shewn by our

“pay-rolls bonus and lay have been earned by W.
“Farrell, pilot S.S. ‘“White’’, for periods ending
““ (particulars here) Total $60.”° At the foot is
this clause:— :

NOTICD —Statlons will issue pay-rolls for
'amount of bonus earned as shown. o.n the state-
ment. Pay-roll draft must be attached to the
statement and sent to head office by mail. This
account.will be checked by the head office and draft
issued to employee at Victoria. This statement

. and draft must be. sent direct to Vlctorla ofﬁce-,
- and not given to employee. |

This statement given to the plaintiff was probably
‘a duplicate of that which would be sent to the Com-
pany’s head office at Victoria. On his arrival at
Victoria the plaintiff presented this statement at
said head office, where he was informed that the mat-
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ter would be referred to the master of the ‘“White”’
for report, but the amount was not then paid to the
plaintiff, nor later, though he made at least one
more demand for it, and therefore a refusal to pay
must be inferred, and the right to recover is now
contested.

The difficnlty arises from the use of the words
*‘bonus’’ and ‘‘lay’’, and reliance for the plaintiff is
placed upon the fact that a distinetion is recognized
and drawn both in the articles and statement be-
tween then, and that while the articles provide for
the ‘‘forfeiture of claims to a bonus’’ in case of dis-
charge for insubordination or leaving the employ-
ment ‘‘before the final determination of the whaling
season,’” yet no such consequences attach to a lay.

In Abbott’s Law Dictionary a ‘‘lay’’ is thus, in
general, defined, the definition being founded on the
case of Coffin v. Jenkins:

““A share of the profits of a fishing or whaling
voyage, which is, by the usages of those employ-
ments, commonly allotted to each officer and sea-
man, as his compensation, and in lieu of fixed
wages. This eustom does not create any partner-
ship in the profits of the voyage. The lay is re-
garded in admiralty, as in the nature of wages for
seamen in the common merchant service, and is
governed, as respects forfeiture, by the same
rules.”’

Lays were the custom in the British whale fishery
from early times, and were, in that fishery, stipu-
lated in the articles to be paid out of the produce of
the voyage to be divided in certain proportions. It

1 U.8. Cir. Ct. 3 Story, 108,
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is stated in Wilkinson v. Fmsze'r that the ‘propor- 1814
~ tion of a common sailor was a one-hundredth and . Fasmme
ninetieth part. In that case it was declded by Lord T Wmm”

Alvanley that— | I vty

‘‘the share was in the nature of wages, un]iqui;
‘““dated at the time, but capable of being reduced
““to a eertainty on the sale of the oil, which had
- “‘taken place, and that he should not therefore
‘““consider them (seamen) as partners, but ag en-
“tltled to wages to the extent of their proportmn .
‘in the produece of the voyage.”’

In Perrott . Bryant® a similar method of remun-
eration is described as ‘‘really only a mode of cal- \
‘“culating the amount of the wages due to the . .
“‘dredgers from the owners of the boats.””

In the case of such a lay as is now before the court
there was no occasion to wait till the end, or the pro-
duce of the voyage to determine the share due there-
under because it was liquidated at.the time and set
out in the table of lays, and therefore immediately
upon the whales being brought into the station every
man on the articles was enfitled to credit on his
wages for the amount of his lay. The test may be
seen in this, that if after the whales had been
brought to the station it had been destroyed by fire

so that the whales could not be utilized, nevertheless
the crew had earned their lay, ¢.e. their addltmnal
wages, and ascertained the amount thereof, though
it would be otherwise if, e.g., the lay were payable-
out of the proceeds of the oil, ete., from the catch.

¥

1 (1803) 4 Es 182,
2-(1836) 2 Y. & C. 61.
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A “‘bonus’’, however, is of a fundamentally dif-
ferent nature. It is thus defined in the New Eng-
lish Dictionary :— ’

‘A boon or gift over and above what is normally
due as remuneration to the receiver, and which is
- therefore something wholly to the good.

(a) Money or its equivalent, given as a premium,

or as an exira or irregular remuneration, in con-

- sideration of offices performed, or to encourage

their performance; sometimes merely a euphem-
ism for douceur, bribe.

(c) A gratuity paid to workmen, masters of ves-
sels, ete., over and above their stated salary.”’

The first of the above clauses was adopted in Re
Eddystone Marine Ins. Co.* and it was held that the
word ‘‘bonus’’ on share certificates was utterly in-
appropriate to their having been issued in satisfac-
tion of a debt or other liability and therefore the
holder of them was fixed on a list of contributories
as liable for the full value thereof.

It follows from the foregoing, I think, that the
forfeiture clause should under the articles and form
of the lay thereby provided for, be restricted to what
it in terms includes, viz: a bonus, and not be extend-
ed to cover something of so different a nature as a
lay, and consequently the plaintiff is entitled to
judgment for the amount of his lay. It is desirable
to note, since a lay had been held to be in the nature
of wages, that it was on that ground that the several
plaintiffs in the consolidated actions of Miller et al
v. The Orion failed to recover their lays when their

1 (1894) W.N. 30.
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actions for wages were dismissed in the trial im- 1914
mediately before the present case was called on, be- . Farrmz
cause the plaintiffs had been discharged for in- T=®"W=m=~
1 i ' . Reasons for
subordination. _ Lensone Lo

. Judgment for plaintiff.
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Nova Scoria Apmirarty DISTRICT.
(I~ Prize.)
Re THE SHIP “HOCKING.”’

Prize Courts—Transfer of cause.

By virtue of the provisions of the Imperial Prize Courts Act,
1910, c. 67, a Canadian Prize Court will order, at the instance of the
Crown, the transfer of a prize case to an English Prize Court for
the purpose of the more convenient conduct of the proceedings.

MOTION on behalf of the Crown for the transfer
of prize proceedings to an English Prize Court.

The S.S. ““Hocking’’ was brought into the Port of
Halifax, N. S., as a Prize by His Majesty’s Ship
““‘Calgarian,’”’ and proceedings were taken in this
court at Halifax by Edmund L. Newcombe, K.C., the
Procurator-General, on behalf of the Crown, to have
her condemned as good and lawful prize.

Later a motion was made on behalf of the Crown
to have all proceedings in this action transferred to
the High Court of Justice, Probate, Divorce and Ad-
miralty (Admiralty) In Prize, in London, G. B.

This motion came on for argument before the
Honourable Mr. Justice Drysdale, Local Judge for
the Nova Scotia Admiralty District, on January 23,
1916.

W. A. Henry, K.C., for the Crown, read an affi-
davit made by himself which referred to 3 exhibits,
the latter being copies of the correspondence be-
tween the Honourable Bonar Law, the Colonial See-
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retary to our Governor-General, copies of which fol- -

low. He also read an affidavit of Sir William
Graham Greene, Secretary to the Admiralty in Lon-
don, a copy of which follows. The grounds of the

application are fully set out in sald correspondence
and affidavit.

H. Mclnnes, K. C., in reply, read affidavit of Rich-
,ard G. Wagner, of New York, U S.A,, a copy* of whlch
~ is attached hereto.

I, Sir Wzllzam Graham Greene, Seéretary_to the
Admiralty, make oath and say as follows:

1. It is the desire of His Majesty’s Grovernment’

that the proceedings against the S.S. ‘‘Hock-

- ing”’ should be transferred to the English Prize
Court under the Prize Courts Act, 1915 (5 & 6
George 5, Ch. 57).

2. Amongst other reasons for such transfel: I may
mention the following:

(1) His Majesty’s Government demded to
seize and take proceedings against the ‘‘Hock-
ing’’ under the Declqraﬁon 0f London Order-
in-Council dated the 20th day of October, 1915,
on the ground that though flying a neutral flag

the ship had an enemy character and was liable -

to condemnation -in accordance with the rules
and principles formerly observed in the British
Prize Courts.. The ‘‘Hocking’’ was accord-
ingly seized on the instructions of His Majesty’s
Government. She was brought into Halifax
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because that was the nearest convement port Co

to which to take her.
(2) No case has yet been decided under the

said Order-in- Councﬂ ‘Tt is of the utmost pub-
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lic and international importance that the rules
and principles formerly observed in British
Prize Courts, which are to be applied in the case
of the ‘““Hocking,”’ should be laid down by the
English Prize Court. The English Prize Court
has access to records which explain or illustrate
the rules and principles formerly observed in
such court, but the Prize Court in Halifax would
not have this assistance.

(3) All, or most of the evidence in support of
the elaim for condemmation of the ‘‘Hocking’’
is in London.

(4) The proceedings would be more conveni-
ently conducted on behalf of the Crown in the
Prize Court in England owing to the informa-
tion and materials being in the possession of the
Officers of the Crown in London and to the com-
plicated and difficult nature of the investigation
which the case involves.

(5) The case will be ready for trial in the
Prize Court in England and can be decided
sooner than if the case is tried in Halifax.

(6) The Claim of the alleged owners to re-
lease of the steamship to them would be heard in
the English Prize Court on affidavit evidence
and they would not be prejudiced in any way in
relation to the preparation of such evidence or
the presentation of their case or otherwise by
the findings being remitted to the. Prize Court
in England.
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Sworn at the Admiralty, London,” 1°16

S

S.W., by the said Sir William . ReTze,
Graham Greene, the 11th day of gitement.
January, 1916. Before me, Arthur =

L., & Commissioner of Oaths.

(Sgd ) W. Graham Greene

From Mr. Bonar Law to the Govemor-Geneml
(l’elegmm Code)

' London, October 26th, 1915.

Ofﬁcml news, 26th October. Followmg Order—m- -
Council published second supplement ‘‘London G'raz- |
“ette,”’ 22nd QOctober. Begms

At the court at Buckingham Palace, the 20th day
of October, 1915. Present, the King’s Most Excel-
lent Majesty in Council. Whereas, by the Declara-

' tion of London Order-in-Council No. 2, 1914, His
Majesty was pleased to declare that during the pres-
ent hostilities the provisions of the said Declaration
of London should, subject to certain exceptions and
modifications therein specified, be adopted and put
in force by His Majesty’s Government, and whereas
by Article 57 of the said Declaration it is ‘provided
that the neutral or- enemy character of a Vessel 18
determined by the flag which she is entltled to fly,”
and whereas it is no longer expedient to adopt the
said article now, therefore His Majesty, by and with
the advice of his Privy Counecil, is pleased to order,
and it is hereby ordered, that from and after this
date Article 57 of the Declaration of London shall -

~ cease to be adopted and put in force. \In lieu of the
said article British Prize Courts shall apply the -

~ rules .and principles formerly observed in' such
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courts. This order may be cited as the Declaration
of London Order-in-Council, 1915.

And the Lords Commissioners of His Majesty’s
Treasury, the Lords Commissioners of the Admi-
ralty and each of His Majesty’s principal Secre-
taries of State, the President of the Probate, Divorce
and Admiralty Division of the High Court of Jus-
tice, all other Judges of His Majesty’s Prize Courts
and all Governors, Officers and authorities whom it
may concern, are to give the necessary directions
herein as to them may respectively appertain. Ends.

(Signed) Bonar Law.

From Colonial Secretary to the Governor-General.

London, February 16th, 1916.

With reference to your telegram 5th February,
‘‘Hocking.”” No further affidavit necessary on be-
half of the Crown. Court should be pressed with

argument that case of ‘‘Genesee,”” in which same

company are claimants, has been transferred to
United Kingdom and will shortly be heard, so that
company will have to submit continuation ‘‘Hock-
ing’’ proceedings Halifax would cause duplication,
trouble and expense all parties; moreover, purchase
of ship by company and all previous transfers men-
tioned Wagner’s affidavit took place inIEurope. Court
prefers evidence by affidavit, so no commission New
York necessary. KEntries in company’s books can
be proved by certified copies. Application by Crown
under Prize Court Act, 1915, should not be deter-
mined on similar grounds to those of application
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change venue in civil proceedings. If court refuses 1918

g g

transfer, leave to appeal should be asked for. De- Re THE

“HocrING.”
spatch follows. Statemoent.

(Slgned) Bonar Law.

From Colomal Secretary to the Go'uemor General.

London, February 17th, 1916. '
With reference to .my telegram 16th February,
‘““Hocking”’ counsel advises as follows: It is true
that defendant may apply to change venue in civil
action on grounds that owing to local feeling it will
not have fair trial, or owing to expense of bringing
witnesses where oral evidence necessary. These
grounds do not apply to prize.case. Moreover, in
civil case Crown has by virtue of prerogative right
to select venue. It follows that Crown has the right:
to transfer under Prize Court Act, 1915, if it can
thus conduct proceedings more con'veniently More-
over, prize is Imperial matter, and on Imperial ‘
grounds may be held responsﬂole to neutral govern-
ments for result of proceedings. Imperial anthori- \
ties therefore have the right fo select court before
which they can put their case to the best advantage.

(Sig;ied) Bonar Law.

I, Richard G. Wagner, of Whitehall Building, 17 -
Battery Place, New York Clty, make oath and say

~ as follows:

]

I. T am President and the organizer of the
American Transatlantic Company, the owners
. of the - above named' Steamship ‘‘Hocking.”
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I am fifty-three years of age, and I am a native-born
American citizen. In my earlier years I was a con-
tractor in a large way, but latterly I am engaged in
the manufacture of beet sugar.

2. In February of this year I went to Denmark;
my object was to buy in Europe beet sugar. While
there I met Albert Jensen, coal merchant, of Copen-
hagen, who is a Danish subject, and whom I had pre-
viously known in a business way. In conversation
with Jensen in reference to business matters he
made an attractive statement to show that profits
would be realized in purchasing and operating ships, -
as freights were likely to be very, very high. As a
business speculation I decided to interest myself in
the ship-owning business, and on my return to the
United States I caused a company to be organized,
under the laws of the State of Delaware, known by
the name of the American Transatlantic Company.
This company was organized the 22nd March, 1915,
and among the ships that it purchased was the
“‘Hocking,”’ a British ship, built at West Hartle-
pool in the year 1895. She was registered at first
in Great Britain, under the name of the ‘‘Park-
lands,’’ and I believe the following to be a correct
statement of her owners. :

3. A Dutch firm by the name of W. Ryus & Zonan,
Rotterdam, then purchased her, and she was regis-
tered as the ‘“Ameland.’’ The firm of W. Ryus and
Zonan sold her on the 4th day of March, 1915, to the
Aktieselskabet Dampskabet Gronland. The Ameri-
can Transatlantic Company purchased her at Co-
penhagen, and the bill of sale bears date the 9th day

of June, 1915.
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4. Some difficulties were experienced in securing wpTue

the American registry, but finally she was yegi's-

tered under the American flag on the 27th day of

~ October, 1915,

5. The shareholders of the said American 'I‘rans~
atlantic Company are all American citizens.

6. The capital of the American Transatlantic Com- v_ .

pany has all been subscribed by citizens of the Unit-
ed States. I myself am alarge shareholder and the

money I have put in this company was all my own, .
and I am' not trustee for ‘any funds. belongmcr to’

“other people, and T believe that no other person other
than American citizens has any interest, directly or

indirectly, in the capital stock of the company, and
that no subject of any power at war with Great Bri-

tain, has any interest; diréctly or indirectly, in the

said ship, or in the stock of the company that is her-

'OVWHGT

7. The said ship when seized was under Charter
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Party to proceed to Norfolk, Virginia, and there to . -

load coal for the Argentme Republic.”

8. The bhooks of the said American Transatlantic .

~ Company and the records pertaining to the owner-
ship of the ‘““Hocking’? are at the office of the Ameri-
can Transatlantic Company, New York City, and all

material documents relating to the ownership of the .

“‘Hocking,’’-and all material Witneé.ses, so far as the T

defendants are concerned, are in said New York

City, which is only two days by rail from the City

of Halifax. A commission could be issued from'the

Prize Court at Halifax, and evidence all taken and

returned to the sald court in one Week
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9. My solicitor practises in Halifax, and my coun-
sel in New York and Washington, and I would say
that the balance of convenience in favour of trying
the canse at Halifax, instead of London, preponder-
ates in favour of Halifax. The evidence that is in
London can only be documents, and these can be
transmitted to Halifax in due course of mail, and I
am willing to instruct my counsel to proceed with
the trial of the action at once, and will undertake
that no technical objection as to admissibility of
evidence be raised at the trial; however, reserving
all rights and not consenting or admitting that any
Prize Court has jurisdiction of these vessels, and al-
ways contending that the seizure and all proceed-
ings thereunder were and are without cause or jus-
tification and in violation of established interna-
tional law.

10. I am disclosing my case fully on the records,
and it will be unfair to me to have this case tried in
London, where evidence cannot be quickly obtained
to substantiate my case and meet the case of my
opponents, and the delays must therefore of neces-
sity be very great.

11. It is a great loss to the company, of which I
am a large shareholder, to have the ‘““Hocking’’ re-
quisitioned, as freights are excessively high, and
now is the time I want to build up the business of
my company, and I am therefore desirous of such
action as will secure the immediate release of this
vessel.

(Signed) Richard & Wagner.
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Dryspace, Loe. J (February 24 1916) delwered_’

judgment.

\

A summons was taken out on December 3rd, 1915
for an order that the proceedings herein be trans-
mitted to the High Court of Justice, Probate and

Admiralty Division, the Prize Court in England.

The motion was made by counsel for the Crown

935
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and is based on the Imperial Act, cap. 57 of the Acts.

of 1915.

That Act specially provided for an order remit-

ting proceedings in Prize when it is made to appear

that the proceedings can be more conveniently con-

ducted in any other Prize Court. When the motion
first came on for hearing the argument stood over

Reasons for

3 . Judgment.

pending conferences between counsel, representing

all parties, with a view to some agreement between

the parties as to the disposition of the motion. The
parties having failed to agree, the argument was
continued before me, and concluded yesterday; and
I have now to determine whether a case has been
made within the terms of the Act,-cap. 57, that jus-

tifies an order to transmit the proceedings to the

English Prize Court as contemplated by that Act. .

The Ship ‘‘Hocking’’ was brought into this juris-

diction as a Prize and proceedings to condemn her
taken by the Crown in this court. In the ordinary
course these proceedings should proceed to their

legitimate conclusion and Ssuch proceedings would.
be as of course unless this motion is well formed,

under sec. 1 of the Act, cap. 57. The question is, has

-

it been established on the material before me that

~ the proceedings cari be more conveniently condueted
in another Prize Court? The motion as launched

was 1ot based upon any material, other than a desire

-~
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on the part of Crown officers to have the case
remitted, and if at that stage the motion had been
concluded, the Crown officers had not, I think, made
a case within the Act. It is not the mere desire of
one side or the other as to where the case should be
disposed of that is covered or intended to be cov-
ered by the Aect, but the convenient conduct of the
proceedings that is, I take it, the convenience of all
the parties should be the test.

I heard a good deal on the argument about the
great importance of the proceedings, as well as of
the Crown’s prerogative rights, matters that I think
have no bearing on the motion, at least matters
not touched upon by the Act in question, and for
very obvious reasons not intended to be touched
upon, matters that I pay no attention to in endeav-
ouring to come to a decision on this motion. As I
have already intimated, I should be guided by ascer-
taining the proper solution on the guestion of con-
venience, that is, the convenience of all the parties.

The owners of the defendant ship reside in New
York and they naturally insist that a disposition of
the cause here would be much more convenient to
them than a disposition in London. Prima facie,
this is so, but on the argument it appeared that an-
other ship of the same owners was lately taken into
a Prize Court on this side of the Atlantic and that
proceedings in respect to such ship have been re-
mitted to the Prize Court in London. It also was
made to appear that the material for the defence
of said owners’ position in that case is in all respeects
practically the same as the material they require
for defence in this case, and under such circum-
stances it occurs to me that it will be a convenience
for the defence to have the proceedings in this case
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proceed.in the London Court Wheh_sﬁeh owners are 1916
there defending the case already so remitted. This .ReTz=z, .
point: is the determining factor with me. If Pro- gesonstor
ceedings here are not remitted, the defence must at 7€
practically the same time, or on or about the same

time, make their defence both in London and here,

and to obviate this I have determined to remit the
proceedings as provided for in the Act mentioned

to the Admiralty Division as P]lrize in London, Eng-

land. '

Motion granted.. '
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Nova Scoria ApmirarTy DISTRICT.
(In Prize.)
In re CARGO ez. THE SHIP “SANDEFJORD.’’

Prize—Cargo—Pleadings.

Where parties appear and make claim to a cargo seized as a
prize, the claimants are to commence their action by a petition or
statement of claim, in the form of pleadings, to which the Crown
Pleads by what is technically called under the rules an answer.

MOTION for the filing of pleadings in an action
for the condemnation of a cargo as a prize.

Alfred Whitman, K.C., solicitor for the Guaran-
tee Trust Company, of New York, William T. Baird
and Frederick Karl Fritsch, claiming to be the own-
ers of 36 cases of rubber marked ‘‘(B) Copenha-
gen’’ and of 85 cases of rubber marked ‘¢ B. Copen-
hagen,’”” which were laden on board the ship
‘‘Sandefjord’’ at the time she was taken and seized
as a prize off the coast of New York, of the United
States of America, by His Majesty’s ship ¢‘Suf-
folk,’’ Bentick J. D. Yelverton, commander, and
brought into the port of Halifax, Nova Scotia, and
which is sought to be condemned in this action as
good and lawful prize, after entering an appearance
for said owners, took out a chamber summons re-
quiring that Edmund L. Newcombe, K.C., the proper
officer of the Crown, appointed in that behalf to
attend before the Local Judge in Admiralty, at the
County Court House in Halifax, N. S., on the 15th
day of January, A.D. 1915, at 3 o’clock in the after-

‘noon, to show cause why the above named Edmund
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L. Newcombe, K. C the proper ofﬁcer of the Crown, -
should not deliver plead_mgs in the action by filing'

" a petition or statement of claim setting forth the
facts on which the said officer bases his claim herein
in the Registry of this Honourable Court, and serve

. 239

1915
¥

Re Tus
“SANDEFJORD.” .

Argument
of Oounsel,

a copy of said petition or statement of claim on the -
other parties in this action, and that an order do .

pass accordingly.

On the return of this chamber summons on Janu-

ary 15th, 1915, 4. Whitman, X.C., for the petitioner,

asked that such order be granted by the judge. -

A party instituting a cause or making a claim

shall, if ordered by the judge, file a petition in the

Registry, ete. Twertorn S Przze Law, pp 79 and 80.
Order 7, rule 1 to 5. . :

A party 1nst1tut1ng a cause oOr making a claim
includes the ‘‘proper officer of the Crown’’ and the
party’s solicitor. Ozxder I., see ‘‘Party.”

5 -

Thus under Order I. interpretation makes the

word ‘“party’’ used in Order 7, rule 1, apply to the

“proper officer of the Crown.”” See also the inter-.

© pretation of the word ‘‘claimant’’ and “‘solicitor’’

and ‘‘party.”’

Mr. Newcombe is a party instituting a cause as -

he i issues a writ. Order 2, rules 1 and 2.

If the contentlon of the other side is correct, the

 party for whom I am acting camnot rest satisfied

by simply resisting the claim for condemnation. By

his contention they must set up a claim for damages -

or otherwise before they can present a petition. .Sup-

pose my clients did not wish to put in any claim for .
damages at all, they would practlcally be out of .

court.




240

1916

Re THE
“SANDEFTORD."’

Reasons for
Judgment,

EXCHEQUER COURT REPORTS. [VOL.XVIL

The true construection of the rules i‘s that the
claim or petition must be put in by the ‘“‘proper
officer of the Crown.”’

W. A. Henry, K.C., for the ‘‘proper officer of the
Crown,’’ contra.

In this case we have issued a writ of summons
against the cargo for condemnation as lawful
‘““prize’’ on behalf of the ‘‘proper officer of the
Crown.”’

The owners of the cargo, the claimants, and not
the Crown, are the proper parties to put in the claim
and petition. See Order 7 and Order 13. See
also Tiverton, page 55, ‘“(¢) Forms of Claim.”” See
also Tiwerton, page 53, ‘‘I1. Procedure.’’

A1l the rules contemplate that the claimants shall
put in their claim and petition, otherwise they have
no status in the action and will not be before the
court.

Drysparge, Loe. J. (January 20, 1915) delivered
judgment.

The writ issued herein on December 31st, 1914,
for the condemnation as prize of gum or rubber and
hog casings. Appearance was entered by Mr. Whit-
man as solicitor for the Guarantee Trust Company,
et al., as owners of that portion of the ecargo marked

¢¢Gum,”’ under date of Tth January, 1915; appear-

ance also being entered by Mr. Fulton on the same
day as solicitor for Sulzberger & Co., owners of the
hog casings. The writ herein was issued at the in-
stance of E. L. Newcombe, the proper officer of the
Crown. On the 12th of January Mr. Whitman took
out a summons calling upon Mr. Newcombe to show
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cause Why he should not deliver: pleadmgs in the

action by filing a petition or statement of cla1m set-
ting forth the facts on which the Crown bases 1ts
claim herein for condemnatmn
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Mr. Henry, actmg for Mr. Newcombe, does.not ‘

object to pleadings in the action, but contends that

the claimants are the parties to commence the plead- . "
ings by filing a petition and that the place of the .

Crown is to answer such petition. A claim has not
yet been filed by the parties appearing, but I am in-

formed by counsel that counsel for Mr. Fulton, the -

solicitor appearing for owners of the casings, de-
gires to join in this application for pleadings, and
that claims on behalf of the respective owners of
cargo will be filed under the rules forthwith. I will
direct pleadings in the action as a matter of course
and this is not objected to, but parties desire my
ruling as to the proper party to begin such plead-
ing. An examination of the rules of 1914 ‘and .the

prescribed . forms issued therewith convinces me

that Mr. Henry’s point is well taken. By Order 3

a party appearing may make a claim in respect to-

all or any of the cargo and forms therein are pro-
vided. I am informed claims are to be filed. By
Order 7 a party instituting a cause or makmg a

elaim shall, if ordered, file 2 petition, and forms are -

provided. I think it is the plain intention of the
. rules that where a party appears and makes a claim,

if pleadings are directed, the claimant should begin

by filing his petition, to which the Crown answers
and on the petition and answer the cause goes.down
to trial'in the absence of any further order

The party instituting the cause may be ordered

to file a petition, and in a proper case this could be

i
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1915 done; but when parties appear and make a claim, I

S aget”

agoz Taz » think the rules contemplate a petition or statement
zessomstor  Of claim of such parties in the form of pleadings, to

Jusme™  which the Crown pleads by what is technically called

unnder the rules an answer. This will be my direc-

tion in this case, and after the claim or claims be

duly made herein, an order will pass for pleadings.

Judgment accordingly.

' (S ) , PY-RVE-2 A
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Nova Scoria Apmigarry DISTRICT. . , 1918
) _ ' o Jan. 7.
- (Ix Prize.) - _

In re THE STEAMSHIP “HAMBORN’? (No. 1).~

X

Prize—Appraizement—8hip—Coal.

In appraisihg a ship brought in as a prize the coal in the bunkers
'is not to be appraised as part of the ship; it should be inventoried .
separately, Where the appraisers have acted -in good faith the
Court will not interfere with their judgment. '

MOTION to set aside- appralsement of shlp taken'
as prize. ‘

This ship was seized by H.M.S. ¢Melbourne’’
whilst on a voyage from New York to a port in the
Island of Caba. The said steamer was seized as
lawful prize and brought into the port of Halifax
on or about November 2nd, 1915, where she was
taken possession of by the marshal, and an action
began against her in this court as lawful prize at the .
suit of the Crown at the instance of Edmund L.
Newcombe, K.C., the Procurator-General. /-

- An appearance was entered'by A. G. Morrison,

K.C., for the owners of the defendant ship; the
Maatschappij, Stoomtoot, Hamborn Company, a

body corporate, incorporated under Dutch law on

- October 23rd, 1913, with its head office at Rotterdam, .
Holland, a corporation of a neutral State ‘

A

By an order of the court a commission of appraise-
ment was issued to Samuel M. Brookfield and Ne11
Hall, of Halifax, to appraise the ship and her cargo
These appraisers -reported that they valued the
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Steamer ‘‘Hamborn,”’ 1229 tons register, including
her outfit, special parts and what is on board, which
they considered additional to her outfit as per in-
ventory attached (the latter included the 182 tons
of bunker coal claimed to be owned by the Munson
Company, of New York) at £28,700.

© 4. G. Morrison, K.C,, for the owners of the Steam-

ship ‘“‘Hamborn,’’ took out a chamber summons to
set aside this appraisement and to have the steamer
re-appraised.

This motion came up for argument before the Lo-
cal Judge in Admiralty on January 6th, 1916.

W. A. Henry appeared for the Crown and 4. G.
Morrison, K.C.,, and H. Mclnnes, K.C., for the
Steamer ‘‘Hamborn’’ and her cargo. Morrison,
K.C,, read affidavits of Willem Van Eyken, the mas-
ter of the steamer, and exhibits referred to therein
and an affidavit of his own with exhibits referred to
in it. These affidavits showed that the Steamship
‘‘Hamborn’’ was built in Antwerp, 1229 tons gross,
742 tons net. The owners valued her at £50,000. A
mercantile publication in England ecalled ‘‘Fair-

‘play’’ was quoted which gave a number of record

sales of steamers in England, some of which were
about the same age and tonnage as the ‘‘ Hamborn,”’
but they sold for a much larger sum than the ap-
praisement of this steamer. Amongst the sales men-
tioned were the Norwegian Steamer ‘‘Hilda Lee’
(ex Cyquers), 1185 tons gross, 713 tons net, built
by Wood Lhinney Co., Newcastle, 1906—sold No-
vember 11th, 1915, for £35,750.

The Danish Steamer ‘‘Active,’”” 1291 tons gross,

763 tons net, built and engined in Copenhagen in
1900—sold November 11th, 1915, for £38,500.




"~ VOL. XVIL] EXCHEQUER COURT REPORTS

The Dutch steel Steamshlp ““Ottoland’’ (ex Mdas-

sted), 1574 tons gross, 978 tons net, built by N. W.
Schiepswerf, at Alclassertlam in 1901—sold on: Oc
tober 14th, 1915, for £41, 250 ! .

The Norwegian steel Steamshlp ¢ Asturia,’’ 1185

tons gross, 741 tons net, built and engined by the -
Mylande, Vaerkstad, Christiana in 1905—sold on

December 2nd, 1915, for about £37 OOO

. The steel Steamship ‘‘Winnfield”’ ( ex “Loms Bo-
tha”), 3433 tons gross, 2205 tons nef, built by W.

Gray & Co., West Hartlepool, in 1901, was absent

045,
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December 2nd, 1915, for £56,500 for February deliv- .

ery. This vessel was sold in 1907 for £22,300, in

May, 1915, for about £38,000, and in June, 1915, for

about £41,000.

He also submitted that the .price-for prompt -
steamers was, steadily-going upward and that the

number for sale was steadily decreasing owing to

the large number requlsltloned by the Government .

and sunk by mines, ete.

The earning capacity was greatly mcreased by :
the excessive rates now being offered for the carry— .

ing of freight to all ports.

He also contended that it being admitted that the
“bunker ‘coal, owned by the Munson Steamship Lines, -
of New York, having been included in the valuation .
~ of the steamer and her cargo, and not being ap- .
: pralsed separately, made the whole appralsement

bad.

‘W. A. Henry, K.C,, in reply, read aﬁ"ldaVlts of thp'

appralsers. |
These showed that they not only consulted “Falr

‘play,”” a shipping journal, but also the ‘‘Shipbuild- - ‘

)

Counsel.

S
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ing and Shipping Record,’’ also published in Eng-
land, the latest available issues of the latter avail-
able when they made the appraisement being those
of November 11th and 18th, 1915. From these they
extracted essential particulars for the purpose of
intelligent comparison, and prepared a table of
sales, tonnage and prices realized. From this table
they figured out the selling prices of the several
steamships which they found'reported in the said
issue of November 11th, 1915, per dead weight ton.
The highest price so ascertained was about £13 per
dead weight ton for a steamship, the ‘‘Cadmus,”’
built in 1911. They then ascertained the dead weight
tonnage of the ‘“‘Hamborn’’ to be 1975 tons. Divid-
ing that figure into £28,700, the appraised value of
the ‘‘Hamborn,’’ it worked out at over £14 per dead
weight ton.

The reported sale price of the ‘‘Hilda Lee’’ they
regarded as a special price due to special considera-
tions. For greater certainty they obtained the opin-
ion of C. W. Kellock & Co., of London, England, as
to the value of the Steamship ‘‘Hamborn,”’ which

. was £27,000, providing she was in good sea-going

condition and fully equipped.

The appraisers placed the value of the ‘‘Ham-
born’’ at £28,500 and the value of the coal and other
stores on board the steamship at £200.

Mr. Henry also submitted the faet that the
bunker coal being appraised with the steamer did
not vitiate the appraisement, but that the court could
order the appraisement to be amended by the ap-
praisers and the correction made.
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Judgment was reserved.. On January Tth, 1916, - Lot

S g

the Honourable Mr. Justice Drysdale, Local Judge .R%E22

| “HAMDIORN,”
of the Nova.Scotia Admiralty District, delivered the Bf:n:':or
following judgment: .. Judgment.

Drysparg, L. J., now (January, 7, 1916) dehvered
judgment. o

By an order made herein on December 1st, 1915, a
Commission was directed for the appraisement of
the above named ship, a Commission duly issued
and a return made by the Marshal and appraisers
in and by which it appears the law ship ‘‘Hamborn’’
.. Wwas appraised at £28,700, 1nclud1ng her outfit as per.
mventory attached to said return. It appears that .
coal in the bunkers of the steamer mentioned in said
inventory wasput on board by the Munson Steam-
ship Line, who are making a claim’ therefor, and
that the value of the coal is included i in the valuatlon
of £28,700 returned as the value of j:hg;.shlp

Counsel for the Munson Steamship Line desire
that the value of the coal be appraised separately
from the walue of the ship, and on December 30th a_
summons was taken out herein by the Munson Line’s
solicitor calling upon the proper officer of the Crown -
and the solicitor for said ship to shew cause why an |
order should not be granted herein that the appraise- |
ment made should not be set aside and an order
granted that the 182 tons of coal in the bunkers of
the ““Hamborn’’ be appralsed separately and apart
from the steamer.

The putting in the coal in the mventory of the
ship’s filings and including the same in the ship’s
valuation seems to have arisen by mistake and now
all the parties desire that the appraisement be sent -
back to have a ,separate valuation and appraisemgnt
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1916 made of the coal mentioned. This will be granted

H(I%fu};:;‘% and is a matter easily adjusted.
0, 1.

Beasons for A more serious attack is, however, made on the
Tulgment- appraisement by Mr. Morrison, solicitor for the said
ship, and on December 31st, 1915, such solicitor took
out a summons calling upon all parties to shew
cause why an order should not be granted to set
aside the appraisement made herein under order of
1st December, and all the proceedings had there-
under on the ground that the appraisement was too
low in amount, that the appraisers had acted on a
wrong principle in making the appraisement and in
arriving at the ship’s value and that the return to
the Commission disclosed a valuation of the ‘‘Ham-
born’’ very much less than her real value. In sup-
port of this application were read the following
affidavits: '
1. Affidavit of William Van Eyken sworn December
21st. | |
2. Affidavit of William Van Eyken sworn December.
31st. :
3. Affidavit of A. G. Morrison sworn December 21st.
4, Affidavit of A. (. Morrison sworn December 31st.
5. Affidavit of A. G. Morrison sworn January 6th,

1916.
6. Affidavit of William Van Eyken sworn January

6th, 1916.
Cause was shewn on this summons, Mr. Henry,

K.C., heard on behalf of the Crown, who submitted
the affidavits of Captain Neil Hall and Samuel M.
Brookfield, sworn respectively on the 5th and 6th of
January.

The argument submitted by counsel in support of
this motion seemed to me to disclose and to disclose
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only an attack on the judgmént of the appi'aisers
selected by the Marshal in arriving at the valuation
returned, and such .an’attack cannot prevail m a

motion against the appra1sement The app;'a1sers-

 selected were men of high standing, thoroughly cap-
able for the work they undertook and I have little

~doubt respecting the accuracy of the return. They'.'

seem to have acted upon the proper principle axid i in

my opinion no case is made to authorize or enable‘

me to interfere. An order will go directing appraise-
ment of the coal and shlp separately, but the motion
attacking the appraisement under the summons
taken out by Mr. Morrison W111 be dismissed with
costs.

Motion, dismissed. ‘
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Nova Scoria ApmMirarty DisTRICT.
| (I~ Prize.)
In re THE STEAMSHIP HAMBORN (NO. 2.)

Prize—Ship and appurtenances—Coal.
Bunker coal does not pass as part of a ship brought in as a prize.

CLAIM for coal, or value thereof, on board of ship
taken as prize.

The Ship ‘‘Hamborn’’ was seized by His Majes-
ty’s Ship ‘‘Melbourne’’ whilst on a voyage from New
York to a port in the Island of Cuba and brought as
lawful prize into the Port of Halifax, where pro-
ceedings were instituted against her for condemna-
tion as lawful prize on November 2, 1915, by the
Crown at the instance of Edmund L. Newcombe,
K.C., Procurator-General.

An appearance was entered for the said ship by

A. G. Morrison, K.C.

An appearance was also entered by W. H. Fulion,
K.C., for the Munson Steamship Lines of New York,
who claimed to be owners of 225% tons of bunker
coal which was on the said steamer when she was so
seized and brought to Halifax.

The claim of the Crown as to the ‘‘Hamborn’’ be-
ing a lawful prize was not tried here, but it was in-
tended that the trial thereof should take place later
on in the High Court of Justice, Probate, Divorce
and Admiralty Division (Admiralty) In Prize in
London, G. B., and the papers transmitted there.
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The 'Mun_son Steamship Lines’claim was as fol-

lows:

- “The claim of the Munson Steamship Lines, of

New York, who are the- time charterers of the Steam—
ship ‘‘Hamborn,’’” now- in prize, and who are ‘an 1n-
corporated company, whose head office is in the
_ State of New York, and subject to the jurisdiction of
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the Government of the United States, is for the re-

turn of 225% tons of bunker coal, or the value there-

nf, at $4.90 per ton.

The said Munson Steamship Lines are and were
the true and lawful owners of the said bunker coal,
at the time the ‘‘Hamborn’’ was captured by H.M.S.
““Melbourne,’”” on Wednesday, October 27th, 1915,
and ordered to proceed to Halifax, where the Steam-

ship ‘‘Hamborn’? was ordered to be held as-a prize.

Under a time charter with the owners of the *‘Ham-
born,’’ she was to take a general cargo of freight
to Caibarien, in the Island of Cuba, and under the
terms of the charter, the said Munson Steamship
Lines were to furnish the bunker coal.

The trial took place before the Local‘Judge in

Admiralty at Halifax, N. 8., on January 7th, 1916, -

H. McInmes, K.C., appeared for the claimants, the

Munson Steamship Lines, and W. 4. Henry, K.C,,
for the Crown. The evidence for the claimants
showed that the Munson Steamship. Lines were the
owners of the coal and that they had supplied the
number of tons claimed. The appraisement at Hali-
fax fixed its value at $4.90 per ton.

M cInnes, K.C., asked for judgment for the amount
" claimed.

Henry, X.C., contended that the Crown was not
liable unless it had been finally determined that the
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defendant ship was not liable to be condemned in
prize.

This could not be ascertained until the main trial

of the action took place and the claimants’ trial
herein for the coal was premature.
- Judgment was reserved, and on February 21st,
1916, the Honourable Mr. Justice Drysdale, Local
Judge of the Nova Scotia Admiralty District, deliv-
ered the following judgment:

Drysparg, L. J., now (February 21, 1916) deliv-
ered judgment.

This ship was seized by H. M. S. ‘“Melbourne”’
whilst on a voyage from New York to a port in the
Island of Cuba. The said steamer was seized as
lawful prize, brought into the Port of Halifax and

.on November 2nd, 1915, taken charge of by the mar-

shal of this court, and this action to condemn the

said ship as lawful prize is now pending. At the

time of the seizure there was on board the said

‘Steamer ‘““Hamborn’’ 225% tons of bunker coal, the

property of the Munson Steamship Lines, the char-

terers of the ‘‘Hamborn.’”” A claim has been as-
serted in this court by the said Munson Steamship

Lines as against the Crown to recover the value of

such coal and a claim herein duly filed under date

of 29th November, 1915. A hearing was had before

‘me as to this elaim without pleadings,and I am asked

to decide the question whether or not under the cir-

cumstances the Crown is liable for the coal in the

bunkers on board at the time of the seizure. I note’
that at the time the vessel was seized by the ‘‘Mel-
bourne’’ the coal on board amounted to 225% tons,

. but as the ‘‘Hamborn’’ was directed to Halifax and
.came here under her own steam, more or less coal
-wag used in steaming here, so that at the time of the

Pl
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appraisément we found the actual coal on board re-

diced to 182 tons. I think that if there is liability
heie on the part of the Crown it must be for the eoal
on hoard at the time of seizure, viz., 225, tons. The
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Crown officers do not admit liability in this respect..

Thev do not question the anmount elaimed as a rea-

sonable charge or price for the coal and sunph sub-

mit the question of liability. As the action respect— :

ing condemmation of th: ‘‘Hambcrn’® has not yet
come on for hearing, and I am asked by the parties
interested to dispose of this claim for coal ‘at this
stage, I think T ean only do so on tlie assumption
that the Ship ‘‘Hamborn’’ was lawful prize at the
time of. seizure. Assuming this to be so, the ques-
tion presents itself, does the coal pass as part of
the ship? It is common ground that the ‘‘Ham-

born’’ was under time charter to the Munson Line -

at the time of the seizure and it is not disputed that -

by the terms of the charter the charterers were to

supply the bunker coal used by the ‘‘Hamborn’” |

and that the coal in question was placed on board
the ‘‘Hamborn’’ by the Munson-Line for the intend-
ed voyage to Cuba. If the ship at the time of the

seizure on said voyage was lawful prize, can it be

said under these circumstances the coal on board
passes with the ship simply because the shlp is law-
ful prize? : ' \

Counsel for the Crown rehed upon the dlsallow-
ance of a claim for coal made in connection with the
condemnation of the cargo of the Steamship “‘ Rou-
manian,”” which, he submitted, had some bearing.
An examination of the facts in that case, however,

satisfied me it is no authority here and has no appli-
cation under the circumstances of this case. . The

181 TLR. 111 at W, .. ... . . O
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right of the Crown to the bunker coal here must de-
pend on what properly passes as the ship. I am
assuming the ship was properly taken. It is true, I
think, that a transfer of a ship passes not only the
ship but the ship and its appurtenances. It would,
I think, include spare machinery, duplicate anchors,
anything in fact which a prudent owner had on
board for the purposes of the ship and without
which it would not be prudent to go to sea. But
here the Munson Line that put on the coal is not
the owner and not even temporary owner, but sim-
ply time charterer, and I do not think it can be rea-
sonably said that even a transfer by the ‘‘Ham-
born’’ owners of the ship would pass the charter-
ers’ coal. What passes by a simple transfer of the
ship is discussed and considered in the case of Colt-
man v. Chamberlain.' In that case Charles, J., had
oceasion to consider what passed under a mortgage
of a ship simply by a conveyance of the ship, and
his opinion is concurred in by Vaughan Williams, JJ.
T take that decision to be an authoritative declara-
tion on the subject and instructive in considering the
question submitted here.. |

With this ship, the ‘““Hamborn,”’ the Crown took
the coal and eannot, I think, retain it without paying
its value simply because the ship was lawful prize.
The coal under the circumstances here cannot, I
think, be said ever to have become a part of the ship,
and I feel obliged to hold that the Crown must pay
for the coal at the price claimed, that is to say, for
the amount on board at the time of the seizure.

Judgment for claimant.

L3

)

125 Q.B.D. 328.
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» o " Jan. 10.

DOMINION CHAIN COMPANY, _

| o R | PLAIN'&?IE:‘FL -

MKINNON CHAIN COMPANY, . :
- | | ' DE_FENDANT.

¥
»

Patents—Place of manufacture—-—Assembhny of gacwte—Dwsla,m,ar—---=
New invention. . : _ ’

A patented article made in the Umted Sta.tes in detail, in the Ny
sizes reqmred in accordance with specific orders, the parts merely
being joined together in Canada, is not manufactured. or constructed

in Canada within the meanmg of the Patent Act R. S C., 1906, ¢, 69,‘ .
8. 38, . :

2. Under the Patent Act & disclaimer by the patentee must be l T
considered as part of the original specification. The patent itself not s

the form of the patented article manufactured under the patent,'r
must be considered. :

8, Held that the plaintiff’s pa.tent for grip treads for pneumatic
. tires had been ant1c1pated and dlsclosed no new invention,

A CTION by plalntlff clalmmg to be the ass1gnee of o
a patent No. 90,650, bearing date December 20, 1904, "
and granted to one Harry De Liyne- Weed and to ,
. Joseph Sumner Pickell, the assignee of one-half - .
‘terest by assignment from Weed. N

Tried before the Honoura'ble Mr. J ustlce Cassels,'
at Ottawa, December 4, 1917 ] _ .

R. 8. Smart, for plamtlff

W. D. Hogyg, -KC., and J. G szson, for defend- o
ant. - ‘ o

CASSELS, J. (J anuary 10 1918) dehvered Judg- L
ment L | ST
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The plaintiff claims as assignee of the patentees
to have it declared that the defendant has infringed
the said letters patent by the manufacture, use and
sale of the grip treads for pneumatic tires covered
by the said letters patent.

The defendant denies the infringement and sets
up their 3 main defences:—(1) That the plaintiffs,
and those through whom they claim, have failed to
comply with the provisions of the Patent Act, in that
they did not manufacture the invention in Canada
according to the requirements of the law. (2) That
in violation of the provisions of the Patent Act, the
plaintiff, and those through whom it claims, im-
ported from the United States the article covered by
the patent, and by reason thereof the patent became
void. (3) That Weed was not the inventor of the
invention claimed by him in his patent, and that, by
reason thereof, the patent is void.

- There was a further defence that the fees re-
quired to be paid for the subsequent term of the
patent had not been paid, and that by reason thereof
the patent lapsed. This defence was not pressed by

Mr. Hogg. '
' It appears that the fees were not paid, and there-
by the patent would have terminated. By subsequent
legislation, what is called the War Measures Act,
the commissioner was empowered to accept the fees,
notwithstanding the non-payment, and the effect of
such acceptance was to place the patentee in the

‘same position as if he had complied with the pro-

visions of the statute.
The patent relates to treads for pneumatic tires.
The patentee deseribes his invention as follows:
‘“‘The object of my present invention is to provide
¢¢g flexible and collapsible grip or tread composed
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entlrely of chains linked together and applled to
: “the sides and perlphery of the tire, and held in

25T
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place solely by the inflation of the tire, and which ackiwox

‘is reversible so that either side may be applied-to
“the periphery of the tlre, thus affording double
‘“‘wearing surfaces.’

He places two opposite parallel chains, called side-

Cuarx Co. -

Reasons for
Judgment,

" chains, which are flexible. Attached to these flexible .-

chains are a series of cross chains which are attach--

ed to the lateral or side chains by hooks. When the
tire 1s inflated, these side chains are held in position.
Apparently the patentee had the idea that these side
chains to which the cross chains are attached would
form a eontinuous chain, and he desertbes the
method of placing the grip tread over the rubber
tire. This is by the deflation of the tlre, and when

~ deflated the side chains are placed in position and

the tire is then inflated again. This method would -

not be of much practical use, and in the manufac-
tured tread, instead of the side chains being in one

continuous piece, they interlock when placed in posi-
tion, which obviates the necessity of deflating and
inflating the tire.

According to all the witnesses who gave evidence

before me, there is considerable benefit from what

is styled the creeping motion of this grip tread over

.the tire. This creeping motion is provided for in - . -

the Parsons patent, to which I will have to refer

subsequently. But, curiously enough, the patentee -

Weed seems to- have .endeavoured- to prevent -the
creeping. In his speeiﬁcation he puts it in this way:

“These grips or auxiliary treads are adapted to
"¢‘he applied to the traction or driving wheels of au-
‘‘tomobiles, and one -of the important objects is to
~“‘enable anyone, skilled or unskilled, to easily and
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*‘quickly apply the auxiliary tread when needed by
‘“‘partially deflating the tire and then placing the
‘“‘grip thereon, and finally, reinflating the tire to
‘‘cause the transverse chains to partially imbed
‘“themselves in the periphery of said tire, whereby
‘‘the auxiliary tread or gripping device surface is
“firmly held in operative position against circum-
‘“‘ferential slipping of the tire.”’

Further on in the specification he states:

““The chains—4—are of slightly less length than
“‘the arc measured on a cross section of the tire be-
“‘tween the chains—3-—when the tire is inflated, and
‘it therefore follows that when the tire is inflated,
‘‘the chains—4—are imbedded in the periphery of
““the tire.”’

He further states that:

‘‘owing to the fact that the cross chains are imbed-
ded into the tire they are also prevented from slip-
ping relative to the tire.’

And further on he refers to the fact that the cross
chains are held in their position by being partially
imbedded in the tire when inflated. _

All the witnesses describe, as I have stated, the
benefit to be derived from the so-called creeping of
the tread—and according to Professor Carpenter,
notwithstanding Weed’s contention, there would be
creeping in his device. It seems to me that this
probably results from the manmer in which the
manufacturer constructed the treads. If they were
constructed as the patentee described, and were
thoroughly imbedded in the tire, it is difficult to see
how the creeping action could take place. However,
this does not become a question of much importance.

I am of opinion, the defence of want of manufac-
ture, and also of importation, has been proved by
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become V01d under the prov1s1ons of the Patefnt Act

In Fzsher a‘é Smart on. Patefnts will be found the
history of these provisions.

By c. 24 of 55 & 56 Vict., 1892, it is prov1ded
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a) That such patent, and all the rights and T

A “‘privileges thereby granted, shall cease. and. deter- °

““mine, and that the patent shall be null and void at -
-“the end of 2 years from the date thereof, unless the

‘““patentee or his legal representatives or his assig:

*‘nee, within that period or any authorized extension -

“thereof ‘commence, and after such commeneement -

\ contmuonsly carry on in Canada the construetlon,,

.or manufacture of the invention patented,in such’
‘a manner that any person desiring to use it may g

‘“obtain it, or cause it to be made for h1m at a rea-

“‘sonable price, at some manufaetory or *establish-

““ment for making or eonstruetlng it in Canada, ‘
““(b) That if, after the exp1rat10n of 12 months

“from the granting of a patent or’ any authorized .
“‘extension of such period, the patentee or paten--. .

‘“tees, or any of them, or his or their. representa—_ :
“‘tives, or his or their assignee, for the whole or a‘\ |
““part of his or their interest in the patent, imports,
“‘or causes to be imported into Canada, the invention

‘‘for which the patent is granted, such “patent shall

““be void as to the interest of the person, or persons

' "‘1mport1ng or causmg to be imported.”’

As I w111 point ot later, to my mind-it Would be

N almost fareical to hold under the faects estabhshedf 1

in this ease that there was any manufacture in Can- -

ada, pnor at all events to the year 1913

1 (1914) pp. 181-141.

~ .
: i
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William Thomas Morris, a witness called for the
plaintiff, states that he was one of the original
directors of the Dominion Chain Company when it
was first formed in Canada, and has been active in
the development of the manufacturing department.
That was in 1913. He goes on to point out that the
Dominion Chain Company has a factory in Canada
where it makes these grips. It islocated at Niagara
Falls, and has been located there ever since 1913.

" He describes the method of manufacture of the

patented grip. He is asked, as follows:

““Q. Can you illustrate the method of making the
‘‘chain grip. Just describe it?

‘“A. These side members are for a given size of
‘“tire. _

“‘His Lorpsatrp—What are those side members?

*“A. These side members are for a 34 by 4 inch
‘“tire.”’ _

- At-the trial before me there was a table upon
which the so-called manufacture was explained. And
the witness Morris is asked:

““QQ. What is done with the side members—explain
““1t3—A. The side members are stretched on this
‘““table—they are of a given size for this 34 x 4 inch
‘“fire. ' _

“‘Q. How many sizes of those do you carry?—A.
“‘Some 80 odd—that is, 80 odd combinations of side
“‘chains.” - ‘

There are about six different sizes, according to
this witness, of cross chains. The cross chain is in-
serted in the side chain by a hook.

I asked the witness whether what he showed me
on the table would be described in the first claim of
the patent subsequently disclaimed, and he states—
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“HIS Lorpsae—What you have Just been show‘

‘ing me, that would be described in the first claim,
‘would it not? A grip for elastic tires comprising
““side chains flexible in all directions whereby they
““may be reversed side for side, interlocking mein-
““bers on the ends of said chain and ecross chains
““having their ends secured to the side‘éhains and

““their inner and outer faces similar, whereby either
“face may be placed against the tire. Does not that '

‘‘what you show correspond to that?

““A. It is a deseription of these that I have JllSt-

‘‘got through showing you.
““His Lorpsuip—Is there any difference? |
“Mr. Smart—No, it does not specify. The cross

‘‘chains are not at rlght angles, as clalm 10 does

“for instance.’
He proceeds to describe what he claims was manu-

.o -
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facturing in Canada as follows (to his own counsel):- -

““Q. When did the Weed Company begin opera-
““tions in Canada and where 9—A. In 1906, at
‘‘Bridgeburg.

“‘Q. How long did the Weed Company contlnue its

: ‘““operations in Canada at Brldgeburg?—-A In 1906* .

‘‘and 1907. -

““Q. And where and wher did it next carry on its

“operations 7—A. In 1908, in Sarnia.

““Q. How long did you continue operatlons in Sar-
. ‘‘nia, and after that when and where did you con-
“‘tinue 'operations—A. In the spring of 1908 and
41909, 1910, 1911 and 1912, at the United Commun-
‘“ity Company’s plant at Ni iagara Falls, Canada

He is asked this question:

““Q. Where did the Weed Chaui Company get the

‘“‘chains it used from 1906 to 1907 in the manufac-

‘‘ture of chain grips in Canada?—A. We imported |
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‘it from the United States, the side chains with the
“‘cross chain hooks attached.’’

He states:

““We had an arrangement with the United Com-
‘‘“munity Company as manufacturing agent to man-
‘“‘ufacture the grips for the -Canadian market,
‘‘during the years 1909, 1910, 1911 and 1912. Their
‘““method of manufacturing was the same that we
‘““followed in 1906, 7 and 8, and continued to-day

~““in our chain manufacturing department of the Do-

“minion Chain Company at Niagara Falls.”’

He 1s asked:
“Q. In what shape did the material come into

“‘your manufacturing establishment in the United

“‘States?—A. The connecting hooks were attached

"‘to the side chains and the eross chain hooks were
““attached to the cross chains.”’

On cross-examination, referring to the chains ex-
hibited on the table, he is asked the following ques-
tions: _

““Q. T am asking you, what is here on the table—

““‘these side chains are complete ?—A. They are com-
“‘plete as they stand.

““Q. The side chains you say there are complete
‘‘g3 they stand, these on the table?—A. Yes.

““Q. And the cross chains those that are attached,
“‘and those that are on the table there loose, they
“‘are also complete; they are cut to the proper length

“¢‘with the hooks attached?—A. Manufactured to

“‘the proper lengths in the manufacturing depart-
“‘ment.

““Q. I do not care where they are manufactured,
‘‘what we have on the table as cross chains are com-

“‘plete with the hooks upon them?—A. Yes.
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“Q. Now we understand one another; _then we 118
“‘have here two side chains.complete with the hooks Domsor
“‘upon them?—A. Yes. ‘ ‘ '

. ““Q. We have a number of cross chains complete Reanees for

““with the hooks upon them?-—A. Yes. : Judgment.

““Q. Is there any other part or member reqmred
to make the completed grip chain?—A. No."

.o
McKixNox
Cuarx Co,

Further on he is asked:

““Q. They were to,be put upon tires, they were not :
“to be put upon gate posts?—A. As a completed .

“‘chain tire grip.

““Q. Nor were they brought in, in 1907, for 1o

“other purpose?—A. For chain tire grips.

“Q. And these parts, as we have them here on the
“table, were brought in and you put them together,

*‘and completed them, for what purpose?—A. Com-

‘“‘pleted them for the purpose of the Weed Chain
“Tire Grip.’’

Further on he states, as follows:

v ““Q. You yourself, with one assistant from New
“York and two or three boys, did the work?—A. -
““Yes.

““His LoRDSHIP—Were these thmgs sent in from
“‘the United States made to order in lengths and SO
‘“‘ont :

-

“‘A. The side chains with the conneeting hooks at-
‘‘tached and the cross' chains “with the hooke at-
“tached »

" ““Hrs LorpsaErP—Were they all made in the United:
‘“‘States to order for particular sizes? '

““A, The specification, as I have explamed that
“‘question, the specification was received from our
" ““‘agent, and the goods were ordered from the chain.,
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““manufacturer, following the same procedure as
‘‘we had done in New York.”’

It would appear that the agent in Montreal would
apply for certain numbers of the grip treads for the
particular sizes of the automobiles to be furnished.
This specification was forwarded to the United
States, and the side chains and the cross chains
fully completed would be sent to Bridgeburg, hook-
ed together and sent on to their Montreal agent.

This witness further states:
““His Lorpsmir—You sent the specifications of
‘‘the tire you wanted and they sent youn the side

" “‘chains and the cross chains to suit that specifica-

““tion?—A. Yes; the specification would go if we
““wanted 1200 pieces over all.

““His Lorpsarp—There might be one thing in
“bringing in a marketable commodity from the
““United States, say 200 or 300 feet of side chains,
“‘and another thing if you sent a specification for a
‘“‘particular length of chain to suit a particular
“‘wheel, and then get it in in that shape,—is that the
““way you got it?

“A. T will try to make myself clear. The specifi-
‘‘cation coming to us, for example, from Montreal
“would read his requirement for the year or six
“‘months, that would be probably 50 setts of 34 x 4-
“inch or 50 setts of 33%-inch. I would purchase
“‘chain to make 50 pairs of 34 by 4. I would pur-
¢‘chase from the manufacturer 200 pieces .of this
¢‘chain required to make 50 pairs to a given length,
“‘then so many hundred pieces of cross chains,
¢“‘which would be supplied to me with a eross hook
¢‘gttached and with the conneeting hook attached.

‘“His LornsErp—Ready to be put on?
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““Yes. I would then take my schedule sheet and
“‘decide, for example, that a 96-foot length would
‘““make so many pairs of 34 by 4 grips.’’

Further on he describes that the side chains with
the connecting hook attached were packed in separ-
ate barrels, and the cross chains with the cross
‘hooks attached were packed in separate barrels.

Turther on he states:

“Q But the portions.of the chain you brought in
‘in 1907, as you have already said, were made and -

ready to be completed for an automobile wheel

““and to be sent forward to your purchaser on com- -

“rmssmn in Montreal for that purpose?—aA. . On
‘‘consignment, o -
: * . * * ‘

“Hrs LORDSHIP—-III regard to these eross or trans-
‘““verse chams, they Would have to be made to order
““of certain dlmensmns?

“A. Yes. '

“‘Q. There is a hook on each end. They would be

‘‘made to order of certain’ dimensionsi—A. Yes..

“Q. And made to order in order to hook mto the

‘‘side chains?—A. Yes.,

Q). Where was that work done?—A. By a chain

“‘manufacturer in the United States at that time.

“‘H1s Lorpsarp—They would buy a length of that

““prass wire and cut it into the necessary lengths?
¢“A. At this particular time in the United States
“‘the company that actually manufactured this side
“‘chain manufactured, I believe, as near as I know,
“‘the hook; but they did buy these cross chains, and

' “furmshed us at first the completed part, the com--
“‘pleted grip in itself first, and then afterwards

265
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. **furnished us with. this eross hook secured with the
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‘‘cross chain separate, with the cross chain hook at-
“‘tached, and the side chain with the side chain hook
‘‘attached.” '

In regard to this alleged manufacture at Bridge-
burg, the evidence of Frank T. Patterson describes
the so-called manufacture. The place of manufac-
ture seems to have been a small harness and barber
shop, that the plaintiffs would rent for perhaps two
weeks in the year; and in this place, having received
from the United States the complete tread, they
would attach the cross chain to the side chain. The
only work apparently performed in Canada towards
the so-called manufacture is nipping down the point
of the hook after it is inserted in the cross chain, so
as to prevent it being detached from the side chain.
This is done with a tool which was exhibited in
court.

Now, it is to be noticed that, curiously enough, the
patentee never contemplated the point of the hook
being bent into the cross chain. If the patentee’s
specifications were to be carried out, once his tread
was on the tire and imbedded in the tire, it could not
become detached. And in his specification the pa-
tentee states as follows:

“I also contemplate detaching the cross chains
“‘from one or both of the parallel chains by making
““an open link or hook connection, as seen on the
¢‘]eft hand side of Fig. 3, in which case the ends of
‘‘the parallel chains might be permanently con-
“‘nected.”’

It seems to me that it would be farcical to treat as
a manufacture in Canada what has been done by the
plaintiffs or their predecessors., It is, in no sense
of the word, a purchase on the American market of
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material, a common subjeet of merchandise, and 1818

then bringing these things over and mahufacturing 2oxps
them in Canada to the sizes.required.

* . In the case in point, a specific order for the com:. p —,
pleted treads, comprising the side chains and the Jd&ment
cross chains, was sent to the United States. They

were manufactured to order in the United States

for the sizes required, and they arrived in Canada

completed treads for the tires of these particular

sizes. All that had to be done was hooking the cross

chains into the side chains. If this can be called

manufacture, I fail to 'see what possible beneﬁt.
there can be in the statute which aims at preventing
importation and requires manufacture in Canada.

In the case of thedmerican Dunlop Tire Co. v.
Anderson Tire Co.' Burbidge, J., apparently
against his own judgment, went as far as it was.
possible to strain the law. He evidently thought
that he should follow the decisions of the late Dr,
Tache, and laid a good deal of stress upon the fact
that, after these decisions, the law had been re-
enacted. The facts in the Dunlop case are not simi-
Jar to the facts in the case before me; but since the
judgment in the Supreme Court in the case of Power
v. Griffin® these decisions of Dr. Tache can hardly be
followed. At p. 47 of the report, Armour, J., quotes
Dr. Tache’s decision, and adds these words:

““Thus holding contrary to the express’. words of -
the condition that it was not necessary that the pa-
tentee should, within the period mentioned, com-
mence, and after commencement, continuously earry
on, in Canada, the construction or manufacture of
the invention patented, and holding, without any

.
McKinNoR
Cxuaix Co.

15 Can. Ex. 82.
233 Can. S.C.R. 89.
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“words in the condition to warrant it, that the con

ditions would be sufficiently satisfied by the patentee
granting to any person desiring to use the invention
patented a license to use it upon applying to him
for it and upon payment of a fair royalty. This
decision cannot be supported, nor can it be held to
be supported by the decisions in the Court of Appeal
for Ontario, and in this court, in Smith v. Goldie,
for what was said by Patterson, J., in the former
court, and by Henry, J., in this court, was plainly
obiter, for each of them held that the decision of Dr.
Tache was final and not subject to appeal.’’

Then there are a number of decisions cited in vol.
2 of the Exchequer Court reports. I take it, how-
ever, that since the case of Power v. Griffin, the law
is that a statute must be construed as it reads.

Reliance was placed by the plaintiffs on the case
of Grinnell v. The Queen.®? This case was one under
the Customs Act. It was tried before Gwynne, J.,
who, apparently, treated the case as if it were

being tried under the provisions of the Patent Act,

which has been quoted. He uses this language:

‘Tt is a preposterous fallacy to say that a patent-
ed invention, every minutest particle of which was
manufactured and constructed in the United States,
was manufactured or constructed in Canada. I con-
fess that I am wholly unable to understand how
any business man of plain common sense could
.conscientiously entertain the idea that it was.”’

I could not express my own views in more forcible

| language than that used by Gwynne, J. This case

was reversed by the Supreme Court, but on the

19 Can. S.C.R. 46.
216 Can, S.C.R. 119 at 123.
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ground that the questlon was not one in 1egard to 1818
the manufacturing clause of the Patent Act, but,  Jorares

Cuain Co.

under the provisions of the Customs Act. L nécxz’iélgn-
B HAIN LO.

Ritchie, C. J., at p. 127, states as follows: . Reasons for

. - . Judgment,

“‘It seems to me that the question in this case is
““not whether the bringing in the parts composing.
““the sprinklers in an unfinished state, and complet-
““ing them so as to be’in a state to be used as auto-
“matlc sprinklers with a view of satisfying the pro- -

‘‘visions of the patent law, as contemplated by the
““claimant, is a bond fide compliance with the condi-
“‘tions of the clalmant s letters patent ” ‘

And then he proceeds to point out the dlfference

Mr. Justice Strong uses this language, at p. 145:
‘““The case of a watech or a carriage completed
‘‘abroad, then taken to pieces and imported- in ‘sep-
‘‘arate parts, is wholly different, and the same may
“‘be said of the case where the several parts, with-
‘“‘out being actually put together previous to im-

. “portation so as to form one whole, are yet so iden-
“‘tified , with the one speclﬁc whole which is to be
“‘formed out of them that they are appropriated to
“‘one particular instrument or machine, and to no .
‘‘other; in,such circumstances it may well be said
“‘that there is an importation of a particular ma-
‘‘chine in parts, but in the present case there was
‘‘nothing resembling this.’ ’

!

I think that the patent is null and v01d for the
reasons that I have stated. :

I might rest my deelsmn on these j;)oints, but, as
" at the trial, the whole question was tried as to the
validity of the patent outside of the question of
non-manufacture and importation, and as counsel
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showed a great deal of research and care, I think it
due to them that I should express my views on the
validity of the patent, having regard to the prior
state of the art.

The patentee, on November 2, 1917 filed in the
Patent Office, a disclaimer, whereby he disclaimed
claims numbers 1, 2, 3, 5, 6, 8, 11, 13, and 14, forming
part of the specification for the said patent.

Under the Patent Act it is provided that where a
disclaimer 1s made, such disclaimer shall thereafter
be taken and considered as part of the original
specification. The result of the disclaimer is that the -
patentee limits his invention to a strict construction
patent, namely, of the side chains and with the
cross chains at right angles. This is all that is
left to him, and this is all that is claimed by the
counsel for the plaintiffs. :

I agree with Hains, one of the expert witnesses
for the defendant, that, in the face of the Parsons
patent, which was referred to in evidence, namely,
United States patent No. 732,299, dated March 24,
1903, the plaintiff’s patent limited, in the way in
which I have stated, is absolutely anticipated by the
patent of Parsons.

It has to be borne in mind that in dealing with
these patent cases, the judge has to consider the
case from the patent itself, and not from the parti-
cular form of the patented article manufactured un-
der the patent. For instance, in the exhibit pro-
duced before me evidencing the Parsons tread, it

~ was a zig-zag tread, with the cross chains at an

angle of about 50 degrees. That, however, is only
one method of manufacture, described in the patent
itself. |
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Now, a careful con51derat10n of the Parsons pa-

tent would show that it was not limited to any par-
ticular .angle. It is obvious that the more cross

chains you choose to apply, the less will be the angle
. And the sixth clalm of this patent is:

‘¢ Anti-slipping or protective means for the peri-
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‘“‘pheries of wheels, pulleys or the like, comprising .

““two rings or annuli at opposite sides of the wheel, .

‘““and an anti-slipping medium consisting of a chain

““or chains secured to the rings and extending across

‘““and around the periphery of the wheel.”’ .

Now there is no. possible doubt that if Parsons
were to manufacture his tread with the cross chain
instead of being at right angles at any angle of 15
degrees he would be within the rights of his patent..-

If Professor Casrpenter"s evidence is accepted, and
there is no difference between a diagonal eross chain

with an angle of 15 degrees and a cross chain at =

right angles, what would be ‘Weed’s defence in an’

action' of infringement by Parsons? Would it be
possible for him to set up, that he was not an in-
fringer because he chose to place his cross chains
at right angles? T think not. It seems to me im-

possible to hold that any such variation from the

Parsons invention, as placing the cross chams at
right angles, is invention.

.Taken with the dlsclalmer, counsel for the plain-

tiff admitted that there 18 nothmg left but thlS_~

feature. : !

T think there is no invention Whatever on-the part

' of Weed in merely. takmg what was completely dis-

closed in the art and endeavouring to sustain a pa-
tent for a comstruction patent by this’ slight varia-

tion. I do not think myself that Parsons was limited
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to a diagonal cross-bar, but if he were he would be
within his rights to have it anywhere even at a less
angle than 15 degrees; and to say there was any
invention in placing it at right angles and thereby
entitling the patentee to a patent, is almost an ab-
surdity, and I cannot see under the facts of this case
there can be any intervention.

Judgment will go declaring the patent void, and
the defendants are entitled to their costs of the

action.

Judgment for defendant.
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. NORTHERN SHIRT COMPANY, S 1.n

PLAINTIFF, ' Dee 20.

V.

CHESTER E. CLARK, |
-‘ - ‘ DrreNDANT.

Patents—New invention.

The application of a well-known contrivance to an analagous
purpose, without novelty in the mode of application, is not.invention
and is not good ground for a patent. '

A CTION to set aside patent" of invention.
T.J. Murray and E. K. Williams, for plaintiff.
Russel 8. Smart, for defendant o

AvprrTs, J. (December 20, 1917) dehveled Judfr-
ment.

' This is an action to inipeach or annul patent of
invention, No. 166,462, for ‘‘an alleged new and use-
ful improvement in methods of producing overalls”’
granted to the defendant, who, by his statement in
defence, avers the letters patent in question is
valid and in full foree and effect. TFurther, the pa-
tentee by way of counter-claim, alleges the plaintiff
has infringed the said letters patent, and concludes
by asking that his patent be declared ;good and valid,
with the usual conclusions for damages, of an ac- .
~ count of profits and for an injunetion to restrain the
plaintiff from making, using or selling the invention
- claimed by the letters patent. .

The defendant s petition for the grant of the let-
ters patent is dated Jume 5, 1915, and appears to

H
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have been received at the patent office on July 10,
1915.

The letters patent bears date December 7, 1915,
and on February 20, 1917, the defendant filed, in the
patent office, at Ottawa, a disclaimer alleging that
““‘through mistake, accident, or inadvertence, with-
““out any wilful intent to defraud or mislead the
‘“public, he has, in the specification, claimed that he
‘‘was the inventor of a material, or substantial part
‘‘of the invention patented, of which he was not the
‘‘inventor, and to which he had no legal right.’’

Therefore disclaiming that part of the invention
patented as claimed in claims 1, 2, 3, 4, 5, 6, and 7 -
of the specifications to the said letters patent.

The letters patent as they stand to-day are exclu-
sive of the first 7 claims, and therefore are in respect
of the following claims:

(8) The method of constructing the side opening
in overalls between the front and back legs which
consists in slitting the front leg and then applying
a band on the edges of the slit.

(9) The method of constructing the side opening
in overalls between the front and back legs, which
congists in slitting the front leg in advance of the
seam connecting the front and rear legs and then
applying a protective band on the edges of the slit.

(10) The method of constructing the side opening
in overalls between the front and -back legs, which
consists in slitting the front leg in advance of the
seam connecting the legs, applying inner and outer -
bands on the edges of the slit and finally sewing, in
a single operation, the bands together and to the
trouser legs by parallel rows of stitches.
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(11) The method of constructmg the 31de openmg
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in overalls between the front and back legs, which & Norrmezx'

consists in vertwally slitting the front leg at the top

Snm'r Co.

CLAnx e

'in advance of the seam connecting the trouser legs, Reasons for

opening up the slit to bring the edges thereof in a
straight line, then applymg a protecting band on the.

J udgmant

_edges of the opened up slit and ﬁnally sewmg the :'f'

“band to the edges. of the slit.

(12) The method of construeting the sule opemng
in overalls between the front and back legs, which "
consists in Vertmally sllttmg the front leg at the: top
in advance of the seam connecting the.trouser legs,
opening up the slit -to bring the edges thereof. in a
straight line, applymg an inner and an outer. band
on the opened up edges of the slit, 4nd ﬁnally

sewing, in & single operatmn and. with. parallel TOWS '

of stitches, the edges of the bands together and. to

the edges of the slit. SRS
(13) As a.new article of manufacture, an overall
having a side seam passing from top to bottom of
the trouser leg and a side slit'in advance of the seam.
(14)As a new article’ of manufacture, an overall

having a_side. slit in advance of the s1de seam ¢on- e

nectmg the front and back legs.
(15) As a new article.of manufacture, an overall

- having the front and back legs conneeted by a side L

seam passing from top to bottom of the legs and pro-
vided, further, in the front 1egs and at the top with
sule slits. S : L
| (16) As a new article of manufacture, an overall

‘havmg the front and back legs eonnected by a side.

. seam passing from top to bottom of the legs and
- provided, further, at the top, W1th side slits loeated
in advance of the leg seam and having the eclgesof
the slit suitably bound with a protecting band..
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The patentee testified that in the spring of 1914 he
was called over to the office of the T. Eaton Co., Ltd.,

~ and shewn an overall, manufactured by a competitor

in the trade, which carried a continuous side facing
in the opening put on by a single needle machine,
and was asked to'duplicate the garment. He re-
fused to duplicate this garment (a sample of which
is marked as Ex. No. 8) at the same price he was
then selling his own overalls—he believed some extra
charge should be made as he thought it involved
extra cost over and above what he was manufactur-
ing and selling his overalls at the time. From that
time on, he says, ‘‘I tried to scheme out some way
““of overcoming the difficulty in eost of. producing
“‘a garment with a continuous side facing on the
““‘side seam.”” At that period he was not using the
continuous side facing but a two-piece side facing
tacked at the bottom of the vent, but not continuous
clear across the bottom of the opening.

He had not so far tried the operation of sewing
the facing on the vent with a double needle machine,
because, he says, he thought it was impossible owing
to the thickness of the cloth at the bottom of the
opening, so he conceived the idea of moving the seam
back one inch and leaving the opening in the same
position as before—and that is what is all through
called a slit in advance of the seam, involving mak-
ing—after the garment has been sewn from the bot-
tom to the waist band—an opening or slit in the
same place where the former opening and seam were
—thus taking away the extra surplus thicknesses of
cloth from the.bottom of the opening.

In September, 1914, he started manufacturing
this alleged new garment as deseribed in the patent.
He filed in the patent office his petition for a patent
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on July 10, 1915, and obtalned hlS letters patent on .
December 7, 1915. |

On ‘the other hand, some tlme in January, 1915,
witness MoI\elwe was approached by witness Fos-

ter, who was anxious to push his trade, and. who -
endeavoured to convince McKelvie to purchase

some double needle machines. At the time the

plaintiff was using a narrow gauge two needle ma-

chine in the manufacture of shirts, in sewing the
facing on the slit of the cuff. Witness Foster re-

- presented to witness MeKelvie that a saving would .
be accomplished by using a two-needle machine of

the proper gauge, in thereby making the operation
at one time instead of twice on the back band (that
part disclaimed by the patentee) and on the continu-
ous side facing, with ‘a proper folder. On witness
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Foster representing that, with a double needle ma-

~ chine, the continuous band on the slit could be thus

sewn in one operation,—witness McKelvie inter-
jected, he thought the thickness of the material at
the bottom of the. vent would not go through the
folder. However, witness Foster, who was familiar
with the making of shirts, asked him to go down to

on a double needle machine which was in use in the
factory for shirts. In. thus experimenting, on this

machine they encountered difficulty in crossing over °
a seam on that machine. The folders were too olosel'
together (p. 89),—they being made that way for
~ finer material, such as shirt material. He then took

off two serews which held the folders, and inserted
a ‘piece of cardboard between them, thus separatmg
the folder a little more, and then ran the overall ma-
terial through He had thus relieved the folder
which then allowed the material to pass, which it did

' the shirt department of their factory to demonstrate

¢
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not do before,—and regarding the facing, it was
then suggested putting it off the seam, not direetly
upon the seam, but to one side or another, the same
as a placket on a shirt—that is, having a seam and
making a continuous facing. The witness further
adds, it was because he was familiar with the manu-
facture of shirts he suggested it could be put for-
ward or back of the seam, as i shirt sleeves.

Somewhere about in June, 1915, witness McKelvie
went over to Minneapolis and bought two of those
double needle machines and received them at Winni-
peg some time in the following July; when he at once
applied himself to the manufacture of overalls
therewith. He first manufactured a two-seam over-
all, as ex. ‘‘P,”’ with a continuous side piece put on

the seam with a double needle machine.

Not being satisfied with the first attempt on ac-
count of the thickness of the material, his second at-
tempt was to run the seam up to the band, make an
opening in front of the seam, and in doing so really
took the idea, as he says, from the shirts we were
manufacturing.

. Then in the third attempt, he ran the seam right
up to the band and made a slit at the back of the
seam,—when, however, he finally decided to place’
the slit in front of the seam. And in doing so, again
he says, that idea of putting the slit other than on
the seam, he obtained from the knowledge of what
he had done on shirts following up witness Foster’s
suggestion. '

Then the plaintiff began manufacturing, but with-
out taking any patent, and in the fall of 1915, in
September or October, the plaintiff received a notice
similar to ex. ¢“S,’’ advising them as follows:




¥

VOL.XVIL] EXCHEQUER COURT REPORTS.

C _ . ‘“September an,l 1915. -
““The Northern Shirt Co. _ o

‘It has come to our notice through reliable chan-

“‘nels that some of the manufacturers in Canada are
““contemplating manufacturing an overall similar to
‘“‘one we have marketed.

' ““We take it that it is not their intention or desire |

““to infringe our rights, and ‘that you are possibly

“not aware that we have protected our improved -

garments by patent application.

]
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““We accordingly desire to advise you that it is

‘our intention to protect ourselves in every way
“poss1b1e in this matter, and we trust that this ad-

‘“‘vice may guide any manufacturer who contem-

¢ plates copying our improved garment.”’’

A copy of this letter was sent to Western, ng

" Mfg. Co., Leadley Mfg. Co., Monarch Overall Co.,

Western Shirt & Overall Co, Canadlan Shirt &
Overall Co.

Following this notice the present action was in-

stituted asking for the cancellation of the defend-,

ant’s patent as above set forth. .

Under the Canadian Patent Act,s. 7, a patent may
be granted to any person who has invented any new
and useful art, machine, manufacture or composi-

tion of matter; or any new and useful improvement :
therein, which was not known or used by any other .

person before his invention thereof and which has

not been in public use or sale with the consent or al- - -

lowance of the inventor thereof, for more than one

‘year previously to the apphcatlon for. the patent
Therefore in so far as relating to the present case

" the subject matter of the letters patent must be a

manufacture that must be new, useful and involving |

ingenuity of invention. Thete must be a new art.
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‘‘The primary test of invention, and the question as
‘‘to whether there has been invention is one of faect
““in each case.”’

And as was said in the British Vacuum case,* dif-
ferent minds may arrive at different conclu-
sions on the point as to whether or not there
has been invention. In the present case, however,
we must enquire whether the alleged combination
imply invention and whether the result therefrom
has not been anticipated. Commerecial success as
contended in this case is not a test of invention, al-
though it may be of usefulness. Can it be said that
the patentee practically brought on a new result,
even if his overall is compared with ex. 8, the one
shewn him by Eaton & Co.? A more than doubtful
matter.

Counsel for the defendant contends that the com-
bination covered by the patent is composed of the
three following elements: 1. Continuous seam run-
ning from top to bottom of garment. 2. Slit in ad-
vance of the seam. 3. Continuous facing put around
slit.

All and each of these three devices, I may say,
were old, and the question is whether this combina-
tion involved ingenuity of invention, and actually
produced something that was new and involved in-
vention.

When the patentee was examined the following
evidence was adduced:

‘When making some explanation he was asked :

“Q. His Lorpsarr—You did not really change the
‘‘pattern of the overall (No. 8) as it was turned out,
“‘but you did change what I may call the internal
‘‘distribution of the seams?—A. Yes.

139 R.P.C. 209.




VOL. XVIL.] EXOHEQUER COURT REPORTS

| 4Q. His LORDSHIP—-AS it was before, exceptmw

“the sedms were in a different position?—A. As it

‘was before, exceptmg the seams were in a dlffer-
‘‘ent pOS1t10n

Therefore it is clear we had in the trade, before -

the patent was ever thought of, a two-seam overall,
like ex. No. 8, which carried a continuous side facing

in the opening, but put on with a single needle ma-

chine. True, it'was not sewn.with a two-needle
machine, but what of that. There was no slit in ad-
vance of the seam, but after all the practical resulf,

with whatever differenee or change there existed, .

resided only, as patentee himself states, in the in-
ternal distribution of the seams. Is it conceivable
that one can claim ingenuity of invéntion for so
changing the seam in a garment? Can there be in-

vention after.all if these devices clalmed in the com- -
bination were old and that both functions and result

had all been used m other garments?

And what 1s the paramount feature of the overall,

in common with ex. No. 8—what is its most beneficial
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feature, if not the continuous side facing which is .

“mnot claimed by the patent and yet relied upon by
counsel. The defendant put in the witness box a
‘commercial traveller named J arieson, who' was
selling the defendant’s overalls coVered by his pa-
tent,—and at p. 110 he is asked

“Q. Just tell me your experlenee in the sale of
‘‘that overall?—A. Well, my experience was in sell-
‘‘ing the overall that the falking poini of the over-
““all, the thing that helped.to sell it, was the con-
““tinuous side facing on the overall. It was the talk-
‘‘ing point—perhaps it did not have anything to do
““with the wearing of it—but it helped to sell the
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““overall. That has been my experience since I
‘“‘started to sell the overall.”’

Then at p. 111, after detailing his success in so
selling the overall, he again says, that this very
overall had to do with this success: ‘“Because the
““continuous side facing on the overall was certainly
“‘a talking point for me . . . T sold the goods on
““the strength of the continuous side facing.’’

All of this evidence on behalf of the defendant
again sets out that the conspicuous feature of the
overall was the continuous side facing which he was
not formerly manufacturing, but which he had seen
in ex. 8, shewn him by the Eaton Co., and which
had been in existence and manufactured for years
before the patent. The internal distribution of the
seams had nothing to do with the selling and dis-
posing of the goods; but it was the continuqus side
facing which is not part of any of the subsisting

‘claims of the patent and which the defendant him-

self, when heard as a witness, declared he did not
invent the continuous side facing, and, obviously
enough, since it was in evidence long before he ob-
tained his patent.

That would therefore establish that what is claim-
ed as constituting invention—such as the slit in
advance of the seam—was not of any importance
or benefit in the garment as a whole when placed on
the market for sale, and again as a whole did not
practically produce a new result as distinguished
from ex. No. 8, since that in shewing the merit of
their product for the purposes of sale it was, as it
had been established by the patentee’s evidence, re-
lied upon on the continuous side facing and not on
the slit in advance of the seam, and if the  merchants
bought on the strength of the continuous side facing
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alone, how could one expect» that the' common la-+
bourer. buying an overall would look to the slit in
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advance of the seam? ‘And after . all COmMPAring, cra.
exs. 8 and E, both two-seam garments, with in one Reasons for

case the slit on the seam and with the other the slit
in advance of the seam—do they not both effect the
.same purpose?- The continuous side piece whether
“put on the slit with a single needle machine or with

- a double needle machine, effects the same purpose»

or the same function. That is, it reinforces the

opening, the great and advantageous feature, the. .

dgment.

talking point for the sale of the garment. Both ‘

fulfilled the function as in the Pencil case. And a

large sale of the product of a patented process is' -

not in itself a proof of utility : Hatmaker v: Nathan.*
And the patentee really claims his patent is for a

combination in manufacture and thie process of turn- -

ing out the manufactured article.

However, it would appear the patentee cla1ms, as
another feature of his patent in his method of con-

structing an overall,—in fact as its prihcipal object,

“‘the savmg of time and labour.”” In his specifica-
tion he says: '

¢t The present invention is wholly dlrected towards'
‘a method of constructlon of overalls which hfis as

“‘its principal object the saving of tlme and labour
“‘which allows the overalls to be produced at less

‘‘cost than has heretofore been possible. In carry- - -

mg out my invention I make three distinet changes

‘in the construction of the ordinary overall: (1) one.

"‘bemg in connection with the side facmg, (2) an- -

““other being in connection, with the attachment of

““the . dpron (3) and the other in connection with-

“the attachment of the back band Heretofore n
184 R.P.C. 323,
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‘““sewing these parts, several operations have been
‘““required which rendered the construction expens-
‘““ive. 'With my method of construction, the cost of
‘‘assembling is cheapened.’’

Taking into consideration that all that which is
claimed by Numbers 2nd and 3rd above recited, and
all that is contained in claims 1 to 7, have been dis-
claimed, does not all that is claimed ‘‘in respect of
what heretofore in sewing these parts, several oper-
ations have been required which rendered the con-
struction expensive. With my method of construec-
tion the cost of assembling is cheapened’—as well
as other claims made in the specification, in respect
of, when using the double needle machine, only one
operation being required when a second operation
was formerly required and others—does it not
equally apply as well to what has been disclaimed
as to what is still claimed in the remaining claims?
If so, then all of what has been diselaimed has neces-
sarily been given to the public and could not again
or still be claimed in the remaining claims Nos. 8 to
16: Copeland-Chatterson Co. v. Paquette.* The dis-
claimer under the statute become part of the origi-
nal specification. (Palent Act, s. 25 (2)).

The patent is ‘‘for an alleged new and useful im-
provement in the methods of producing overalls.”’
Subsequent to the granting of the patent the paten-
tee has disclaimed -claims Nos. 1 to 7 inclusively.
The patentee now claims the product of his patent
for the overall as the result of combining all the
claims which are left. No one of the claims still
remaining valid in the patent would by itself be
sufficient to produce the complete overall, which is
manifestly what the patentee is aiming at. The in-

110 Can. Ex. 410, 38 Can. S.C.R. 451.
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-vention is the result of obtaining a éomplete overall
by the process described in the patent. The case is-
something like Hunter v. Carrick.

The patent is an indivisible grant and 1f some of
the claims are incomplete, defective or bad, subject

to the provisions of sec. 29 of the Patent Act, the

patent .cannot be sustained. C’ropper v. Smath,®
'Hunter v. Carrick, supra.

The method of producing overalls, as- claimed by
the patent, cannot be exclusively found within the
four corners of any of the remaining claims of the.
patent. For instance, claims 9 and 10, standing by
themselves, are absolutely invalid, they require
other elements to be added to the construction. 111.
order to make an effective claim.

'And. this is not a case where the judicial discre-

tion of the court should be used to dlscrlmmate as |

contemplated by s. 29.

The fact of being enabled with a double needleA'_

machine to do in one operation what a one needle
machine had to do.in two, is ho innovation. The
advantage resulting in usmg the double needle ma-

chine and which consists in saving ‘labour and in- .

creases production is not new, it having been in use
for over 35 years. And that very advantage which
is elaimed in respect of the remaining claim was also

claimed in respect of the disclaimed claims—and,

indeed, if any one ecould claim such advantage or
benefit-in its abstract operation, would it not be

.the inventor of the machine, instead of the one who

is making use of the machine? '
Moreover, it is established _by witness Jacob’s
testimony that some years ago his company was

110 AR. (Ont.) 449, 452, 11 Can. S.CR. 300. = 7
226 Ch. D. 700.
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manufacturing (ex. ‘“A.’’) a one-seam overall with
continuous side facing or band (a lining and an up-
per) sewn in one operation with a two needle ma-
chine, fed on the folders—and no claim, in the pa-
tent, 1s necessarily or specifically made for a two-
seam overall, but it is for an overall generally.

It may also be casually mentioned that plaintiff’s
counsel, at the trial, pleaded insufficiency of the spe-
cification, contending that as the patentee testified
it was impossible to produce the garment without
possessing the art of cutting; that it was necessary
to take an inch off one side and put it on the other;
that it was necessary to move the seam back to get
the slit in the vent where it was wanted; therefore,
in other words, that that second process was not dis-
closed in the specification. That it was something
which the patentee kept to himself, and that without
which the patented garment could not be manufac-
tured. That as the moving an inch back did not ap-
pear in the specification, an ordinary workman tak-
ing the specification, could not on the patentee’s own
showing, produce the garment that he claims he pro-
duced. In other words, the contention is, no suffi-
cient directions are given to obtain the described re-
sult.

Coming now to the claim in respect of the slit in
advance of the seam it is clear on the evidence be-
fore the court, it had been in use in garments such
as shirts long prior to the patent in question in this
case, and would have undoubtedly suggested itself
to any housewife, or to any person of ordinary skill
and knowledge of the subject, when encountering
bulky thicknesses of cloth.

Referring to the evidence of David Hepton, heard
on commission, it will be seen that he was a fore-
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man cutter at Seibert & Co., in 1910 or 1911, and
that witniess, besides explaining the opera,tion in
respect of the continuous side facing, is very illu-
minating also on the question of the slit in- advance
of the seam, as he established elearly that while 1t
was not in,use in an overall, that:it had been. in full
use with shirts.

The following parts of his testlmony are very en-
hghtemng, ViZ. 1 — '

“Q. If you were going to cut the garment (ex.
¢ «“I?7), could you use the patterns that have been
‘“‘used for garment (ex. ““D’’)%—A. Yes. Q. Would

“‘you have to make any change in the patterns to
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“‘produce ‘“E’’%—A. No. Only with the slit. The _'

‘‘balance of the pattern would not be altered. Q.-

““Just tell us what you would do with the slit, what
' “change would be needed?—A. There is no change

“whatever. The pocket is merely moved forward,
“that i, the pocket at the corner of the’ opening.
‘“The seam in ex. “D” 1s Tun right up to the band.
““Q. How would that affect the position of the poc-

“ket? A. It would mean the advancing of the "
‘‘pocket in front of the seam. Q. Why was it ad-

“vanced“l——A It is the same as used n Sh’Wi»

‘sleeves.’

After stating the two needle machine could not be -

. used in‘sewing the continuous side facing on the
seam on account of the thickness of the cloth at the
_ bottom of the opening, he 1s furthel asked

“Q As a practical cutter, taking the garment

“ex. ‘“D”, could you alter the position of the slit

“so that it would open off of and in advance of the
“‘geam without making any change in your pattern,
‘‘except to move your pocket an inch or two neces-
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‘‘sary to bring it away from the seamf{—A. Yes.
““you can do that. '

““Q. Now, Mr. Hepton, as a practical cutter, if
‘‘you came to apply the continuous side piece on the
‘‘seam with a two-needle machine and found, as you
‘‘have stated that you would have too large a bulk
*‘of cloth, what would you do?—A. I would have to
““‘do just as in ex. “E’’. I could not advanece it back
‘‘on account of the seam being in the way of putting
‘‘the hand in the pocket. Q. Now, you did a few
‘““moments ago, if I understand you correetly, refer
““to the opening in the sleeve of a shirt. Does the
‘““opeming i the sleeve of a shirt bear any similarity
““to the overall which we are now discussingf—A.
‘‘Nearly all shirts have the continuous band opening
“‘on the sleeve. Q. Just explain how you cut the
‘‘sleeve of a shirt that has the continous band on the
““seam?—A. As a rule it is moved similar to ex.
““ ¢“H.”” The opening in the sleeve 1s moved from
‘‘the seam to wherever you care to put it, so as to
“‘bring the opening on a line with the little finger.
“Just as on ex. ““F’.”

““Q. What is the objection to the piece coming
‘“where the opening is?—A. It is on account of the
““two-needle operation on this continuous band on
“‘the opening. Q. Why could not the two-needle
‘‘operation be used on the continuous side piece on
““the opening if the piece inserted came in at the
“‘same place?—A. Because the material is too bulky.
““The continous side piece is fed through folders
“and a seam would interfere with the flow of the
““material through the folder.”

From this, perhaps over-lengthy, extract, it ap-
pears clearly that there was nothing new, when the
patentee applied for his patent in the operation of
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a slit in advance of the seam in sewing a contmuous :

band on the vent or any kind of opening in.a gar-
ment. That the same process or operation had long

been in use in the manufacture of such garments:.as.

shirts, and that what the patentee, a person as fam.
iliar with the manufacturing of shirts as with over-
alls, has done was only to adopt without invention

the old contrivance of a similar nature in the manu- -

~facture of overalls. The adaptation of an old func-
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tion or contrivance to a new purpose is not invention -

—there is no subject matter when no ingenuity of
invention has been exercised. Terrell, p. 38. |

The same contrivance has also been in use for a
number of years in the sewing of a placket on-the
front part of a shirt; and it is contended by wit-

‘nesses it was also used in a petticoat, and this slit .

in advance of the seam also appears.in some of the
. American patents filed of record and more especi-
ally in ex. ¢“V4.”’

The case of Abell v. McPherson,’ abundantly con- .

firms my views concerning the present patent. The
head note in that case reads as follows:

““The plaintiff had obtained a patent for an im-

‘‘proved oearmg for driving the cylinder of thresh-
‘‘ing machines; and the gearing was a considerable
““‘jmprovement; but, it appearing that' the same
‘“gearing had beén previously used for other ma-
“‘chines, though no one had before applied it to a

‘“threshing machine—it was held (affirming the de-

‘“‘cree of the Court below) that the novelty was not

‘“‘sufficient under the statute to sustain a patent.”’
And using the very words of Mowat, V.-C., in the

conclusion of his judgment, it must be said that the

use of the slit, ete., in an overall, similar to that one

117 Gr. 23, 18 Gr. A87.

i



290

1917

NORTHERN
. Suizr Co.
v,
CrLazrk.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL.XVII.

on a shirt ““is thus an old and well-known contriv-
‘““ance, applied to an analagous purpose (on an over-
““all instead of a shirt) and the settled rule is that
‘““such an application cannot be patented.’’

Again, in the case of Harwood v. G.N.R. Co.' it
was held that: .

““A slight difference in the mode of application is
‘‘not sufficient, nor will it be sufficient to take a well-
““known mechanical contrivance and apply it to a
‘‘subject to which it has not been hitherto applied.’’

The transfer of a known thing from one use to
another, or to an analagous use, is not a good
ground for a patent. See also Bush v. Foz,® and
Brook v. Aston.® |

The saving of labour and expense, and the pro-
duction of a new and useful result cannot alone sup-
port a patent; there must be some ‘‘invention’’ was
held in Waterous v. Bishop.* .

And in the present case the conflicting evidence
on the question of cost of manufacture could not be
satisfactorily used in support of the patent. It
would under the evidence be practically impossible
to ascertain which mode of manufacturing cost
more. The placing of known contrivances to a use-
that is new, but analagous to the uses to which they
had been previously put, without overcoming any
fresh difficulty, is no invention. Re Mertens’ Pat-
ent;® Layland v. Boldy & Sons.®

“‘There is no patentable invention where the pecu-
““‘liar structure necessarily resulted from the fact

111 H.L. Cas. 654, 11 E.R. 1488.

29 Ex. 651.

28 El & BL 478, 120 E.R. 178.

420 U.C.C.P. 29.

531 R.P.C. 373.
630 R.P.C. 548.
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“that the patentee Wanted to combine certain old

‘‘elements and a person skilled in the art would
““naturally group the elements in the way the pat- .

““entee adopted’’: Eagle Lock Co. v, Corbm C‘abmet
Lock Co.* :

‘““And there is mo invention in-applying to the
““making of undershirts a peculiar stitch and
“‘method of putting together already well known in
‘‘the making of cardigan jackets’’: Dalby v. Lynes.?

See also Wisner v. Coulthard;® Carter v. Hamal-
ton Nicholas on Patents, p. 23; Saxby v. Glouces-

- ter;® Riekmann v. Thierry;® Penn v. Biddy; and‘

K emp v. Chown.®

And in Blake v. San anczsco, Wood, J deliv-

ering the opinion of the Court, says: |
It is settled, says Gray, J., that the application of
‘‘an old process, or machine, to a similar or analag-

“‘ous subject, with no change in the manner of ap-

“‘plication, and no result substantially distinet in its
‘““nature, will not sustain a patent, even if the new
““‘form of result has not been before contemplated.’’

I have had the advantage in the course of the .
trial, at the request'and in company of counsel for
both parties, of visiting the plaintiff’s factory, and .
seeing and viewing the one needle machines, and

two needle sewing machine and folders in question,
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and to witness the process of manufacturing the.

principal parts of overalls in question in this case.

164 FR 789,
2 64 F.R. 376.
322 Can. S.C.R. 178.
. 423 Can. S.C.R. 172, - .
57 Q.B.D. 305. ‘ ’ L ,
¢14 R.P.C. 105, 114 and 116. -
7L.R: 2 Ch. App. 127,
87 Can. Ex. 806.
0113 U.S.R. 682,
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1917 Does not, in the result, the problem of this patent

S —

Nopraeay  resume itself in manufacturing two-seam overalls

v

CraRK. with a continous band, or side facing, sewn, with a
Beawons for double needle machine, on a slit in advance of the
seam?

Two-seam overalls are old. The continuous band
or side facing in an overall—one-seam and two-seam
overalls 1s not new, nor is it claimed by this patent.

* The sewing of the continuous band with a two needle
machine is an operation which might properly be the
subject of a claim by the inventor of the sewing ma-
chine, but not, as far as I can see, by the one using
the machine. Then there remains the slit in advance
of the seam; but the slit in advance of the seam has
been anticipated in shirts and other garments—
though no one, so far as the evidence discloses, had
applied it to an overall—and following the case of
Abell v. McPherson, supra, I am of the opinion that
the novelty of using it on an overall did not evolve
invention or ingenuity -of invention and is not suf-
ficient under the statute to sustain the patent. What
the defendant did was to apply a well-known con-
trivance to an analagous purpose—to an overall in-
stead of to a shirt. Why then should, at this stage of
the art, the public be deprived, by monopoly founded
on unmeritorious grounds, of a device or contrivance
well known in the past, and for which none ever
dreamt of asking a patent, and which, again repeat-
ing myself, any housewife or person of ordinary
skill and knowledge of the subject would have read-
ily solved. '

The patent is made up of a group of well-known
old devices-and contrivances, the result of which had
long been anticipated on analagous garments, and
discloses no invention. No new result is obtained
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. from the patent, save perhaps the display of a fune-
tion in an overall which was in ex1stence in other
garments before and was thus anticipated.

The mere carrying forward or the extended ap- Reason fo
udgment.

‘plication of the original thought—the slit in advance -
of the seam—from a shirt to an overall, doing sub-

stantially the same thing in the same manner by

substantlally the same means even with better re-
sults, i1s not such 1nvenjtlon as will sustaln a .pa-

tent. The patent does not possess any element of

invention. It does not involve, in any sense, a crea-
tive work of inventive faculty, which the patent
laws are intended to encourage and reward. Hmks
v. Safety Lighting Co.;* Smith v. Nichols.?

The patent, read with the disclaimer, disentangled
" and freed from the redundancy and repetitions of
the specifications and claims, appears to me to be
invalid for want of subject-matter, exercise of in-

ventive faculties or ingenuity of invention; there-

for the action is maintained W1th costs, the patent

is declared void and of no effect and the counter- '

claim is dismissed with costs.

Judgment for plamttﬁ'

14 Ch. D. 607.
'z 21 Wall. 118,
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In THE MATTER oF THE PETITION OoF RIGHT OF

THE GULF PULP & PAPER COMPANY, A Bopy
CORPORATE,
' SUPPLIANTS,
AND

HIS MAJESTY THE KING ........ RESPONDENT.

Contract—Hire of horses—Military officer—Liability of Crown.

A contract for the hire of horses entered into by an officer of the
Crown’s military forces acting under the authority of the command-
ing officer is binding upon the Crown.

PETITION OF RIGHT to recover for the loss of
horses hired by a military officer.

Tried before the Honourable Mr. J ustlce Audette,
at Quebee, June 21, 1917.

A Fitzpatrick, K.C., for suppliant.
G. F. Gibsone, K.C., for respondent.

AvpErrs, J. (June 26, 1917) delivered judgment.

The suppliants, by their petition of right, seek
to recover the sum of $850 for the hire of a team of
horses, damages, and for the loss of the horses.

In the month of August, 1914, after the declara-
tion of war by Germany, Sergeant-Major Moisan, of
the 7th Field Ambulance, came to the suppliants’
office and hired a heavy team of horses, which was
delivered at the Drill Hall to said Sergeant-Major
at 8 o’clock, on the evening of August 21st, 1914, by
witness Paquet, who received from the Sergeant-
Major the receipt for the same, Exhibit No. 1.
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- After taking delivery of the team, witness Paquet

helped the Sergeant-Major to at once hitch the

mont, to the Martiniere Battery, where Captain

Delage, who was in charge, was stationed. The Cap- .

tain saw the horses several times, and he. says they
wére the best horses they had.

Without entering into full details, it Wl]l perhaps -

be sufficient to say that when the rent for the hiring
of these horses was sought, they could not be found
and they seem to have disappeared.

The name and description of these horses, as well
as the name of their owners, are not on an official

- 295
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list, which was long after prepared, as best it. could .

be done, because Major Lagueux said, although.he

repeatedly asked for information with respect to -

the horses from Major Wright, who had been in com-

mand of a section of the 7th Division at Levis be-

fore him, he never could get an answer. :
Some horses, to the knowledge of Major Lagueux,
were omitted from this official list. This list i 1s more
~or less reliable. ‘
- However, I must find that this team of hof*ses was
~actually delivered, on behalf of the ‘suppliants, to
Sergeant-Major Moisan, who on that same evening
had them hitched to a military ambulanee waggon.
The horses were actually delivered and accepted, as

attested by the receipt. Sergeant-Major Moisan

went to the front either in August or September,
1914 and is now in France.
. The evidence further disclosed that the Com—

mandmg Ofﬁcer, in presence of Captain Delage, au-

thorized Sergeant Major Moisan to procure the
necessary horses for the use of the 7th Ambulance

. Division.
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War at that time had been declared. Sergeant-
Major Moisan was in active service, acting under
the authority of his Commanding Officer. It is there-
fore obvious that it must be taken he had then the
proper authority to hire these horses, and, more-
over, that the Crown, through him, took delivery
of the same.

If, as is contended, these horses were afterward
converted to the use of someone else, the suppliants
herein have nothing to do with it. After delivery
it was not the suppliants’ duty to see that the horses
were not stolen. They were delivered to the Crown.

If the Crown did not get much benefit out of the
horses, it is not the suppliants’ fault. The Queen v.
Henderson.! The horses had been hired in the regu-
lar manner, no other provision having been made
for procuring them. They have been delivered and
used by the Crown, and therefore the Crown must
be taken to have ratified what in this respect its
officers and agents had done. Henderson v. The
Queen.® _

The Crown has paid no rent to the suppliants and
the horses have apparently been lost-—they are
therefore entitled to recover for the breach of the
contract under the decision of the case of the Wind-
sor & Annapolis Ry. Co. v. The Queen.®

I am not satisfied with the evidence respecting
damages, but I think the suppliant should get the
value of these two horses, which I hereby fix at the
sum of $450. In lien of their rent and damages,
there will be interest upon this sum from August
21st, 1914, the date of the delivery of the team to the

128 Can. S.C.R. 433.
2 6 Can. Ex. 48,
311 App. Cas. 607.
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Crown. Johnson v. The Quéen;l Henderson v. The

Queen;? Wood v. The Queen;® and Hall v. The
Queen.* |

Therefore,” judgment will ‘be = entered declaring
that the suppliants are entitled to recover from the
_respondent the sum of $450, with interest thereon at
5 per cent, per annum, from August 21st, 1914, and
costs. | , :
' ‘Judgment for suppliant.
Solicitors for suppliant: Fitzpatrick, Dupré &
Gagnon. ' ‘

Solicitors for reépbndent: Gibsone & Dobell.

1 8 Can. Ex. 860, . ~
26 Can, Ex. 39; 28 Can. S.C.R. 425,
87 Can. S.C.R. 634, 639.

+3 Can. Ex. 373,
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Ixn Tae MarTER or THE PrTiTion or RieHT oF

GEDEON BEAULIEU..:............. SUBPLIANT,
LND
HIS MAJESTY THE KING......... RESPONDENT.

" Contract—Extra work—Certificate of engineer.

There can be no recovery for extra work performed in connec-
tion with a contract entered into with the Crown, in the absence of
an authorization and certificate of the chief engineer required by the
stipulations of the contract. The Court, under sec. 48 of the Eax-
chequer Court Act, is bound to adjudicate upon the claim in accord-
ance with the stipulations.

P ETITION OF RIGHT to recover for extra work.
Tried before the Honourable Mr. Justice Audette,

at Quebec, April 14, May 10, 1915.

P. J. Jolicoeur, for suppliant.
V. de Billy, for respondent.

AvpETTE, J. (May 19, 1915) delivered judgment.

The suppliant brought his petition of right to re-
cover the sum of $3,718.50 for alleged extra works
executed in connection with his contract between
himself and the Crown, bearing date December 11th,
1895, and filed of record as Exhibit No. 2,—including
also in that amount the sum of $30 as a balance still
due under the said contract and a further sum of
$500 he would have realized in profit had the engi-
neer allowed him to-build the wall in question herein
2 feet higher, namely, of 9 feet instead of 7 feet, as
called for by the contract and specifications.
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v !

This contract is for the lump sum of $4, 480 ‘The 1916
contractor acknowledges having received. the full 'Beavumsv -
amount of the contract price, less $30, which, how-. Taz Kove.
ever, his counsel at trial abandoned, but which be- %%?&:{'t’f

comes of no effect, as will be hereafter shown.

From the evidence at trial the suppliant would ap- .

pear to have been paid, in satisfaction of the said o
contract, in four several cheques to his order from /
the Department of Finance, the sum of $4,450. '

. The final certificate of the chief engineer certifies
that the suppliant is entitled to recover in full satis-
faction of the works executed under his contract, to-
gether with authorized extras, the full sum of $4,966. '

This sum is made up as follows:"

The sum of ............. [P ;. .$4,480.00

amount of the contract, ‘with the sum of. .. 276.00

for -two culverts, duly authorized by the |
chief engineer, together with the further

sum of ... . il S 210.00 >
for three hundred yards of extra ﬁlhng, '
making in all the sum of......... P $4 966.00

The total amount of the sum- covered by
the chief englneer ’s certificate has. been

paid in the followmg manner, viz....... $4, 400 OO
direct to the suppliant in the manner above o
mentioned, together with sum of....... 516.00.

- for labour performed in connection with
the said contract, pursuant to clause. 22
thereof, after giving due notice, which is o
admitted by the suppliant in his evidence: .. ‘
making in all the sum of.......... e $4,966.00

Under the several clauses of the contract entered
into the supphant at bar, as a condltlon precedent

L}
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to his recovery, must have a certificate from the
chief engineer, and for any extra work authority
from the same officer estimating further the value
of such work. The final certificate is only for the
said sum of $4,966, and in the absence of the certi-
ficate for any further amount, the suppliant must

fail. Cases of this kind have come before this Court

for adjudication so very often that it is thought un-
necessary to cite here a long chain of decisions estab-
lishing the principle involved in the present case,
which principle indeed has been dealt with and con-
sidered both by the Supreme Court of Canada and
by the Judicial Committee of His Majesty’s Privy
Counecil.

Furthermore, under sec. 48 of the Exehequer
Court Act, it is enacted that, ‘‘in adjudicating upon

“fany claim arising out of any contraet in writing
““the Court shall decide in accordance with the stipu-

“‘lations 1n such contract and shall not allow com-
‘“‘pensation to any claimant on the ground that he
“‘expended a larger sum of money in the perform-
‘“‘anece of his contract than the amount stipulated for
‘“therein.’’

The suppliant is not entitled to any portion of the
relief sought by his petition of right herein.

Action dismissed.
Solicitor for suppliant: P. J. Jolicoeur.

Solicitors for respondent: Bernier, Bernier & de
Billy.
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leways——Neglzgence—Emponees’ Relief Fwnd——Valzdcty of con-

tract—Hstoppel.

" The agreement of an employee of the Intercolonial Railway, as a -

condition to his employment, to become a member of the temporary
employees’ relief and insurance association, and under its constitution

and by-laws to accept its benefits in lieu of all claims for personal.
injury, is perfectly valid and may be set up as & complete bar to his - -

action against the Crown for injuries sustained in the course of em-
ployment; by accepting the benefits he will be estopped from setting
up any claim inconsistent with the rules and regulations.

P ETITION OF RIGHT to recover damages for
personal injuries to an employee of the Interoolomal

Rallway ‘ 3

Tried before the Honourable Mr. J ustice Audette,
| at Quebec, November 5 and 6, 1917.

Armand Lavergne, for suppliant.
P. J. Jolicoeur, for respondent.

Avoerre, J. (November 22, 1917) delivered judg-

- ment.

The suppliant, by his petition of right, seeks 'to

recover damages in the sum of $10,521 for bodily
injuries sustamed by him and which he alleves Tre-
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sulted from defective machinery, and the incom-
petence of the foremen and employees of the Inter-
colonial Railway, a public work of Canada.

On December 17, 1916, some short time after one
o’clock in the afternoon, the suppliant was engaged,
with other labourers, in the railway yard of the
L.C.R. at Chaudiere, P. Q., in the work of lifting a
turn-table with the aid of a derriek,—his work con-
sisting 1in placing blocks underneath the table as it
was being raised. While engaged in this work the
hooks, attached to the table, worked from the der-
rick, suddenly slipped from under the table; the lat-
ter fell, pinning the suppliant’s right arm between
the blocks and the table. For the purposes of this
case, 1t 1s found unnecessary to go any more into the

. details of the accident and the causes which occa-

sioned it. The sole question involved in this case
can be stated without reciting the details of fact
which have given rise to the litigation. It will be
sufficient to state that as a result of the accident
herein the suppliant’s right arm was amputated
three inches below the elbow joint, about 8 to 10
inches of the arm being removed. '

To this claim for damages the Crown, inter alia,
sets up the plea that the suppliant being a member
of the I.C.R. Employees’ Relief and Insurance As-
sociation, it was relieved by the rules and regula-
tions of that association and by the suppliant’s
agreement on becoming a member thereof, of all
liability for the claim now made.

At the time the suppliant entered the employ of
the I.C.R. he was given (Exhibit C 2) a booklet in-
tituled ‘‘Intercolomial and Prince Edward Island
“‘Railways Employees’ Relief and Insurance Asso-




~
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‘‘ciation.—Rules for the guidance of members of the
“Temporary Employees " Accident Fund.”’

Having been given this book, containing the rules
of this insurance association, for the temporary em-
ployees of the I.C.R., he signed a document or agree-
ment in the form of E‘{hlblt B, whereby he acknowl:
edged hav_mg, received the booklet in question and
consented himself to be bound by it, as-a condition

to his employment, and to abide by the rules and.

regulations of the association.

Furthéf‘more, the suppliant, at different dates

subsequent to the accident, and in compliance' with
the rules and regulatlons of the 1nsu1anee associa-
tlon, was paid and received a certain Weekly sick
allowance during a period of 26 weeks, for which he
duly gave receipts, as appears by Exhibit F.

The receipts for these “‘sick allowances’’ contain
the following words: ‘‘As full of all claims against
““said association on account of injury to arm. . . .

“in accordance with constitution, rules-and regula--
““tions.”’ These last words cannot be read other-

wise than as being a full confirmation of that part
“of the original contract of service, Exhibit B..

The rules and regulations of the 'association con-
tain the following provisions: -

“‘The object of the Temporary Employees’ Acc1-
“‘dent Fund shall be to provide relief to its members
‘‘while they are suffering from bodily injury, and
““in case of death by accident, to provide a sum -of
““money for the benefit of the family or relatives of
‘“Jeceased menibers; all payments being made sub-
‘‘ject to the constitution, rules and regulations of
“the Intercolonial and Prince Edward Island Rail-

“ways Employees Relief and Insurance Associa-
‘‘tion from time to time in force.’ }
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1817 ‘“Rule 3. In consideration of the contribution of
Gacnow ‘““the Railway Department to the Association, the
;::o:::r ‘‘constitution, rules and regulations, and future
Judgment. ‘‘amendments thereto, shall be subject to the ap-

“proval of the Chief Superintendent and the Rail-
‘““way Department shall be relieved of all claims for
‘‘compensation for injury or death of any member.”’

Having said so much, it becomes unnecessary to
express any opinion as to whether or not the sup-
pliant’s claim could have been sustained on the
ground of negligence. The agreement (Exhibit B)
entered into by the suppliant, whereby he became a
member of the insurance society and consented to be
bound by its rules, was a part of a contract of ser-
vice which it was competent for him to enter into.
And this contract is an answer and a bar to this
action, for the restrietive rules are such as an in-
surance society might reasonably make for the pro-
tection of their funds, and the contract as a whole
was to a large extent for the benefit of the suppliant
and binding upon him. Clement v. London South-

- Western Ry. Co.*

Such contract of service is perfectly valid and is
not against public policy, Griffiths v. Earl of Dud-
ley,? and in the absence of any legislation to the con-
trary,—as with respect to the Quebec Workmen’s
Compensation Act,’ any arrangement made before
or after the accident would seem perfectly valid.
Sachet, Legislation sur les Accidents du Travail,
Vol. 2, pp. 209 et seq.

The present case is in no way affected by the de-
cision in the case Saindon v. The King,' and Miller

1L.R. 2, Q.B.D. 482,
2L.R. 9 Q.B.D. 357.

39 Edw, VIIL, c. 66, s. 19; Art, 7339, R.S. Q. 1909,
+15 Can. Ex, 305 .
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v.- Grand Trunk. because in those two cases the

question at issue was with respect to a permanent
employee where the moneys and compensation due

him, under the rulés and regulations of the insur-
ance company, were not taken from the funds to-
ward which the'Government or the Crown were con-

tributing. . It is otherwise in the case of a temporary .

employee, and I regret to come to the conclusion,
following - the decision in Conrod v. The King,? that

the supphant s elaim is absolutely barred by the

.conchtlon of his engagement with the I. C. Ry.
Furthermore, the suppliant having accepted the

weekly sick allowance and given the receipt the1"e-

- for in the manner above mentioned, he ‘‘is estopped
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“‘from setting up any claim inconsistent with those - °

‘““yules and regulations, and, therefore, preclud_ed
“from maintaining this action.””” Per Sir Charles
TFitzpatrick.—Conrod v. The ng, supra.®

Therefore the supphant is not entitled to the rehef
soucrht by his petition of right.

C ' Aotzon dzsmzssed

Solicitor for sﬁppliant' Armand Lcwergne
Solicitor for respondent P.J.J olwoeur

1[1906] A.C. 187. 7 .,
2 49 Can. S.C.R. 577.
8 p. 581-582.
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Ixn THE MATTER OF THE PETITION oF THE HONOUR-
ABLE JOSEPH DOHERTY, His Maresry’s

ATTORNEY-GENERAL OF CANADA,

AND

" Ix THE MATTER OF THE PURCHASE BY His MAJESTY oF

THE QUEBEC & SAGUENAY RAILWAY;
THE QUEBEC, MONTMORENCY & CHAR-
LEVOIX RAILWAY, axp tar LOTBINIERE
AND MEGANTIC RAILWAY.

Railways—Acquisition by Government—6 and 7 Geo. V., ch. 28—

“Subsidies”—“Actual cost”—Interest and charges on bonds.

The Court was required to fix the value of certain railways to be
acquired by the Crown under the provisions of 6 and 7 Geo. V., ch, 22,
By sec. 2 of such statute it was provided that the consideration to be
paid for each of the said railways should be the value as determined
by the Exchequer Court of Canada, “said value to be the actual cost
of the said railways, less subsidies and less depreciation, but not te
exceed four million, three hundred and forty-nine thousand dollars,
exclusive of outstanding bonded indebtedness, which is to be assumed
by the Government, but not to exceed in all two million, five hundred
thousand dollars,”

Held, that the word “subsidies” in the above section did not re-
late only to those granted by the Dominion Government, but extended
to'any subsidies granted by the Provincial Government to the rail-
ways in guestion.

2. The Court, in finding the “actual cost”, ought not to proceed
as if the matter were an accounting between the directors of the
railways and the shareholders, The duty of the Court was to ascer-
tain the value of the railways as between vendor and purchaser, and
that value must be taken to be the actual cost of the railways, less
subsidies and less depreciation.

3. Interest on bonds issued by the company and moneys paid on
the flotation of bonds during the period of construction of the rail-
ways could not be included in “actual cost” as the term was used in
the statute.

ACTION to determine the value of railways aec-
quired by the Crown.
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’

Tried before the Honourable Mr. Justice Cassels, ’

~at Ottawa, December 11, 14 15, 20, 27, 28, 1916

A. Berwier, K.C,, F. E. Meredzth, K.C., andE E.

Fawrweather, for Orown

rd

P. F. Casgrain, and Louis Coté, for r;dilways

CASSELS, J. (J anuary 24, 1917 ) delivered ;|ud0-r

ment.

+

~ Since the conclusion of the hearing of these cases
I have carefully perused the evidence and exhibits
produced before me, and have also considered the

“questions to be determined. I think as the questions’

to be determined depend to such an extent upon the
- construction to be placed upon the statute as to the
method by which the amounts’ payable are .to be
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ascertamed and as the differences are so large be- -

tween the method of valuation claimed by the rail-

 way companies and the views I entertain, it may be
better before any further evidence is taken, that an

appeal,.if such is proposed (assuming the right of

appeal exists), should be taken to the Supreme
Court, in order that I may be set rwht if 1 have
taken an erroneous view.

I may say that I. have given the mattel a great

deal of thought, and I must express my thanks to
the counsel for all parties for the wleat assastance
“they have afforded me.

The statute pursuant to which the matters cameA

. before the Exchequer Court of Canada is ch, ‘22 6-7

Geo. V.., assented to on May 18th, 1916. This statute
‘“provides that the Gfovernor-in-Counecil may author-.

ize and empower the Minister of Railways and
Canals to acquire, upon such terms and conditions
as the Governor-in-Council may approve, the rail-
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ways deseribed in the schedule hereto, together with
such equipment, appurtenances and properties used
in connection with such railways, as the Governor-

in-Council may deem necessary for the operation
thereof.

There are three railways mentioned in the sche-
dule:

(a) The line of railway commonly known as the
Quebec, Montmorency & Charlevoix Railway,
extending from St. Paul Street, in the City of
Quebec, to St. Joachim, a distance of about
forty-three and one-fifth miles;

(b) The Quebec & Saguenay Railway, extending
from its junction with the Quebec, Montmor-
ency & Charlevoix Railway at St. Jacobim, in
the County of Montmorency, to Nairn Falls,
in the County of Charlevoix, a distance of
about sixty-two and eight-tenths miles; and

(¢) The Lotbiniére & Megantic Railway, extend-
ing from Lyster, in the County of Megantic, to
St. Jean Deschaillons, in the County of Lot-
biniére, a distance of about thirty miles.

The second section provides as follows:

2, The consideration to be paid for each of the
‘““said railways and for any equipment, appurten-
‘‘ances and properties that may be acquired as
“‘aforesaid shall be the value thereof as determined
““‘by the Exchequer Court of Canada; said value to
““be the actual cost of said railways, less subsidies
‘‘and less depreciation, but not to exceed four mil-
“‘lion, three hundred and forty-nine thousand dol-
““lars, exclusive of outstanding bonded indebtedness
‘‘which is to be assumed by the Government, but not
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“‘to exceed in all two Imlhon, ﬁve hundred thousand i

““‘dollars.’” -

It is agreed by counsel for the railways and for
~ the Crown, that the maximum consideration of
$4,394,000 and $2,500,000 is the maximum price to
be paid for the three railways. Pursuant to the

statute, an agreement was entered into’ between the
Crown and the Saguenay Company, the Quebec Rail-

way, Light and Power Company, the- Lotbiniéte &

Megantic Railway Company, and the Quebec Rail-.

way, Light, Heat and Power Company. The differ-

ent railways are referred to throughout’the agree-

_ ment 1, as ‘““The Saguenay Company’’; 2, *“The

Quebec Railway Company’’; 3, ‘‘The Megant-ic Com-

pany’’; and 4, ‘“The Quebec Power Company.” .

The railway referred to as (a) in the schedule to
the statute, and commonly known as the Quebec,
Montmorency & Charlevoix Railway, is what'is re-
ferred to as ‘‘The Quebec Railway Company,’” in

the agreement in question. The name was changed -

by statute.

The agreement requires a separate valuatmn for
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each of these three lines of rallway By the agree-

'ment the Crown assumes bonds of $2,500,000 secured
by a trust mortgage. These bonds 'and the trust

mortgage securing the same in addition to being a .

charge on the Quebec Railway Company, are also a
charge on other railways and propertles not taken
over by the Crown. By the terms of the agreement
this bonded charge of $2,500,000, while it is assumed

by the Crown, forms part of the purchase money , .

payable by the Crown under the statute. " If the
value placed by the court on the Quebec Rallway
Company, known as the Quebec, Montmorency &
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Charlevoix Railway, exceeds the $2,500,000 only
the excess over the $2,500,000 and the value so found
is to be paid by the Crown, the $2,500,000 being
treated practically as a payment on account. If, on
the other hand, the value placed upon the Quebec,
Montmorency & Charlevoix Railway is less than the
$2,500,000, then the difference between the value as
ascertained and the $2,500,000 is to be deducted from
any sums that may be found due in respect of the
other two railways.

The agreement refers to it in the following lan-
guage:

‘It is understood and agreed by and between
‘“all the parties hereto jointly and severally that
“in case the Kxchequer Court of Canada fixes the
“‘value of the line of railway and other property
“set out in schedule ‘C’ hereto at a sum less than
““$2,500,000, the difference between the sum so
“fixed and the sum of $2,500,000 shall be deducted
““from the dggregate amount of the purchase
“‘price to be paid for the lines of railway and other
‘‘properties set out in schedules ‘B’ and ‘D’
““‘hereto.

‘‘The intention of this agreement being that in
“‘no event shall His Majesty be liable to pay for
“‘the said three lines of railway and other proper-
‘“ties a greater amount than the value thereof as
“fixed by the Exchequer Court, less the sum of
“¢$2,500,000, the amount of the bonds to be assum-
‘‘ed by His Majesty as aforesaid.”

There are other provisions in the agreement in
question which it is unnecessary for me to refer to
at the present time. There are provisions protect-
ing and guarding the Crown against any charges
or incumbrances on the properties or any defect in
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re.gard to the titles to the rié‘ht of way, etc.,—che

intention of the agreément clearly being that His

Majesty shall receive an absolute and clear title to
- all the properties in question. o . '

. On the. opening of the case, I suggested' that the
duties of the Exchequer Court did not extend to an
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ascertainment of whether the various railways had -

good titles to the propertiés being transferred.
These questlons of title are questions provided for

by the agreement, and it is a matter for the Cro_wn, ) ‘

. attorneys and counsel to be satisfied upon. The view

was assented to by the counsel for the raihvay' com-
“panies, and for the Crown. The Court assumes that
the railways are deeding the various properties with

good title thereto, and the Valuatlon is based on that ,

supp051t10n

The method of ‘procedure was one of cons1derable'

moment. I came to the conclusion that the only
_ plactlcal way of arriving at a result would be to

adopt the method adopted .in the arbltratlon in

which I acted as counsel for the Canadian Pacific
Railway Company, in regard to what was known:

as the Onderdonk sections of the railway in British
Columbia. The same course of procedure used

to be- adopted in the administration .of. estates,

.. in Omtario. The eounsel both for the railways
and for the Crown, ‘acquiesced in my view. as
to the course of procedure to be adopted. I
therefore directed the railway companies to file
and furnish to the Crown, accounts showing in de-
. tail what they claimed to be the amount to which
they were entitled under the agreement in question,

I also dlrected; that upon counsel for the Crown be-

ing furnished with these accounts they should inves-

tigate them, and such items as they were prepared -




312

1917

e

ATTORNEY-
GENERAL OF
CANADA

AND
QUEBEC &

SAGUENAY R..
C

0.

Reasons for
Judgment.

" by the Dominion Government.
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to admit, should be admitted, and such items as they
were not prepared to admit, would then become the
subject of inquiry, and evidence could be adduced
in respect thereof. I also directed that the Crown
counsel should furnish to the counsel for the rail-
ways a statement of the amount which the Crown
claimed should be set off for depreciation in respect
of each of the three railways. Pursuant to these
directions the railway companies by their counsel

. filed and served a complete and detailed aceount of

their claim.

Competent experts were employed by the Crown

to make a minute examination of the three lines of

railway, and to furnish in detail what they consid-
ered the proper amount to be deducted for depre-
ciation. A large amount of time was occupied by
these gentlemen in making this inquiry. Subse-
quently the railway companies, by their counsel,
accepted as correct the amounts as found by the ex-
perts of the Crown. The amounts of the deprecia-
tion to be offset against the value of the railways
has therefore been settled. The figures I will deal
with later.

Another question of considerable importance is
in regard to the offset referred to in the statute as
subsidies. Before me it was conceded by counsel
for the Crown that the only subsidies in contempla-
tion at the time of the statute were subsidies granted
This view is, in my
judgment, untenable. I have to follow the statute.
The statute says ‘‘less subsidies.”” There is nothing
in the statute which would limit the meaning of the
word ‘‘subsidies’’ to subsidies granted by the Do-
minion Government only. The word ‘‘subsidy’’ as
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defined in Webstel s Internatlonal chtlonary, page '

2070 1S as follows

““A grant of funds or property from a gover:d-‘

‘‘ment as of the state ‘or municipal corporation to a

‘‘private person or company to assist in the estab--

“hshment or support of an enterprise deemed ad-
‘“vantageous to the public,—a subvention.’

The manifest obJect of the statute is that any

grants furnishd by the public. towa_rds the- constljuc- '
tion of the railways should be deducted. If in point.
of fact thé statute and the agreement based upon =

the statute does not carry out what ‘the'paljties in-
tended, the only course in my judgment, open to the
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parties is to have the statute amended. I must

take the statute as I find it, and, according to my

view, subsidies 1nelude not merely Dominion but

Provineial as well. This construction is of impor-
tance as the Quebec subsndles amount to something

in the neighbourhood of $44O 000, Whlch according

to the view'I entertain, must ‘be deducted from the

value as ascertained. Inglis v. But'tery.l In the

Dominion Iron & Steel Co. v. Dominion Coal C’o
Judge Longley rejected -evidence tendered as to
the communings preceding the agreement, and this

view ‘was upheld in the Appellate Court in Nova . -

Scotia, and also in the Privy Council.® And in a-late
case, the City of Toronto v. Consumers’ Gas Co.,*
decided by the Privy Council, Lord Shaw, in deliv-

“ering the judgment of the board, used the followmg

language at p. 622: :
““It is now expedient to see what are the pewers
‘‘relied upon by the appellants as entitling them' to

1L.R. 8 App. Cas. 552. e d
243 NSR. 77. C

3 [1909] A.C. 806.

+30 D.L.R. 590, [1916] 2 A.C. 918.
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‘‘charge upon the Gas Company the cost necessarily
‘‘incurred by them of lowering the pipes of that
‘‘company. One ground is thus stated by the learned
““trial judge, whose opinion is that the corporation:
““ ‘has the paramount duty of providing for the
‘‘health of the citizens, with reference to the con-
‘‘struction of sewers on their streets, and that the
‘‘defendants have only the right to use the streets
““‘for their own benefit, subject to the paramount
““authority.” Certain decisions of courts in the
United States reports in support of this doetrine of
paramount right are quoted.

““Their Lordships are of opinion that there is no
“‘such doctrine of paramount right in the abstraect,
‘‘and that, unless legislative authority, affirming it,
““to the effect of displacing the rights acquired under
‘‘statute as above deseribed by the respondents, ap-
“‘pears from the language of the statute-book, such
‘‘displacement or withdrawal of rights is not sanc-
“tioned by law. In this, as in similar cases, the
“rights of all parties stand to be measured by the
““ Acts of the Legislature dealing therewith; it is not
““permissible to have any preferemtial interpreta-
“tion or adjustment of rights flowing from statute;
“all parties are upon an equal fooling in regard to
““such interpretation and adjustment; the guestion
““simply 1s—what do the Acts provide?’’

I come now to the consideration of the accounts
as filed by the railways. I will deal first with that re-
lating to the Montmorency Division. The heading
is as follows:

““Statement showing amounts expended yearly on
‘“‘capital acecount, Montmorency Division, from the
“‘date of the organization, viz., July, 1899, to the
¢¢30th June, 1916.”’
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The first item is dated July 1st,, 1898m“36ad .an’d o

‘‘Equipment, Real Estate and Buildings, ete. Morit-
‘“‘morency D1v1s1on, $2,038,149.40.”’
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have been the cost of construction up to that date..

At the date in question, namely, July 1st, 1898, ac-

cording to Colonel Wurtele, the road had been con-
structed -as far as St Anne’s. The mileage of this

road was about 21 miles, and 1t may be that they

were running a mile or two beyond. Even if it

Reasonn for
Judgment.

were granted, that 22 miles instead of 21 miles of -

the railway had been constructed at that date, the

cost would be in the meighbourhood of $92,500 a

mile. .Colonel Wurtele puts it about $100,000. It:

seems a high figure. It is stated by counsel for the
railway company that a certain portion of the right-

of-way beyond St. Anne’s had been procured. This .

may or may not be so. The proof before me is lack-

ing on this point. Here there is a distinet differ-

ence between the views put forward by the counsel
for the railway company and the counsel for -the
Crown. The counsel for the railway company con-

tend that what the Court has to do, is to find .the’_ :
cost as’if it were an accounting between the direct- .

ors of the railway and its shareholders; and that
this amount being shown by the books of the com- -

. pany as the amount expended at that date, should .
- therefore be accepted as the cost. Numerous wit-
nesses were called, gentlemen of good standmg——-

accountants from Montreal—who gave evidence as to
the custom in reO'ard to the chargmg up of interest,
etc., to capital account.

When I deal with the case of the Saguenay Raﬂ-

' way, the absurdity of this contention put forward
on the part of the railway company will be apparent.
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The directors of a company might have to pay fifty
per cent. commission for obtaining a loan -of a mil-
lion dollars. It would undoubtedly be quite right
as between themselves and their shareholders to
charge this fifty per cent. in their accounts. So also
they might delay construction for a period of say 20
years, in the meanwhile paying interest on this
bonded indebtedness. As between the directors and
their shareholders, as a matter of book-keeping, it
may be quite reasonable to charge up every item of
expenditure. But the case before me is of a differ- -
ent character. I am not dealing with the accounts
as between the shareholders and their directors.
What I have to ascertain is the value as between the
vendor and the purchaser, and that value must be
the actual cost of the railways, less subsidies and
less depreciation,

The railway company contend that owing to the

~ fact of the books kept by Mr. Beemer being destroy-

ed, there is no other proof available. There is no
suggestion that there was any intention of destroy-
ing these books with the view of preventing enquiry.
Colonel Wurtele’s evidence is to the effect that he
was the executor of Mr. Beemer, that it turned out
that Mr. Beemer’s estate was insolvent. He ad-
vised the heirs and next of kin to relingnish all claim
to the estate. The books were retained by him for
several years, and as he considered them of no value
and they were occupying space required, he de-
stroyed them. This may render it more difficult to
arrive at the value. I suggested at the trial that it
did not seem to me so impossible as counsel seemed
to think. Two or three times I pointed out to them
that it would be easy to have competent valuators
go over this line of railway from Quebec to Ste.
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~ Anne, and to valué in detail the present railway. Of 197

e

course it would not be by any means conclusive. Aroxssy.

GENERAL OF

The present values would probably be considerably = “¥a*
higher than when the road was originally construet- sg,?%?fy&n
ed. Under the agreement with the Crown, made __-—,
pursuant to the statute, a good title has to be made TJudgment.
to the right-of-way, and I would imagine .that the
title deeds conveying this right-of-way would show
the price paid.
By the trust deed which was executed on June
11th, 1898, entered into after the passing of tlie sta-
tute, ¢h. 59, 58-59 Viec., dealing with the appheatlon
of the proceeds of the stock and the bonds, it is pro-.
vided that out of the proceeds” of .the bonds, the
trustees shall pay off and redeem the present in-
terim bonds, the whole as set forth in Schedule ‘A" -,
to the deed; and also to pay the ﬂoatmg debt de-
tailed in Schedule ““B.”” - :
Now it is admitted that these two items of,
$500,000 referred to in Schedule ‘‘A,’’ and also the
item of $794,869.58 floating liabilities, comprise part
of thig item of $2,038,149.40. Crown counsel in their
statement were of opinion that these two' items of
$500,000 and $794,869.58 should be taken as the cost '
up to that date, namely, July 1st 1898 I do mot
agree with that.contention. I fail to see how it can
be assumed without further proof that the proeeeds
of these interim bonds, namely, $500, 000, went into-
the eonstruetlon of the railway. . They may or may :
not. That i is a questlon of proof. -The bonds were - -
held by the various parties, shown on.page 15, as
Schedule ‘“A.”” They were held as collateral secu
" rity by the various parties. What the nature of th
debts due to these various parties is I would have
thoug}}t susceptible of proof—at all events, before
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such an item can be allowed, further inquiry will
be necessary, and so with regard to the liabilities.
Unquestionably a considerable portion of them never
went into the railway. Colonel Wurtele states as
follows:

“‘Q. A lot of these items on their face do not ap-
‘‘pear to be items that went into the construetion
‘‘of the road, how is that?—A. They may have
‘‘gone into the operation of the road, we were
‘“‘operating the railway.’’

It would be impossible to accept Colonel Wur-
tele’s evidence as proving the fact that these two
particular items went into the construction of the
railway. Other evidence would be required before
I would be willing to accept those two sums of
$500,000 and $794,689.58 as having been expended in
the construction of this 21 miles of ratlway.

I have to determine the value of the railways,‘the
actual cost of them,—and construing the statute, as
I think it must be construed, I would be unable, upon
the evidence at present before me, to come to the
conclusion that this item of two million odd dollars
should be taken as being the actual cost of the rail-
way to that date.

I -do not think, as I have stated before, that I am
concerned with the manner in which, as between the
directors and their shareholders, the company kept
their books. What I have to ascertain, as well as I
can, is the meaning of the words ‘‘actual cost and
value’’ is. '

I pointed out during the progress of the trial the
course which I thought might be followed. My re-
marks will be found at page 102, and the following
pages, of the transeript of the evidence.
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I may call the attention of counsel to the fact that

in the trust.deed, Schedule ““D,”” at page 19, there
is the estimate of cost of constructing certain exten-

+ sions. The total is 11 miles, and the total estimate

is $149,947, which would be under $14,000 a mile,—
and while of course the main railway, ‘previously

‘ built, may not have been built at that low figure, the

contrast between the two figures, namely, $92 500 a
mile and the $14,000 a mile, is striking.

There seems to be little controversy as to the ex-
penditure after July 1st, 1898.. At present it is un-
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necessary for me to deal with the expenditure be-

tween that time: and November, 1916 It can be

~r

taken up later on.

After careful examination the Crown is willing

~ to concede the main part of thls expenditure. There

are one or two items objected to, not of very much
moment, and I thmk the evidence adduced has satis-

sideration.

LoTBINIERE & MEGANTIC RAlLWAY.

Dealing with the Megantic Railway, the amount -

involved in this railway is comiparatively speaking
not very large, but I think that further proof of a

similar nature to that suggested in regard to the:

Montmorency Railway should be forthcoming. The

only evidehce given is that of Mr. Robbins,  the
' manager of the railway, and it is a mere surmise.
He may or may not be correct when he states that‘

it would probably eost about $11,000 a -mile. I

think, however, some evidence by outside witnesses

qualified to speak should be forthcoming.”

\

" fied Crown counsel that these 1tems should be al- . .
lowed. However, it will be a matter for later con- -
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THE SAGUENAY RATLWAY.

Mr. Matthews, the manager of the railway, was
called as a witness. He states that the construction
of the Quebec & Saguenay Railway was started in
April or May, 1911. Previous to that he believes
exploration surveys had been made. He points out
that the main construction on this road stopped
some time about September, 1912, but certain small
constructions were continued for quite a while. ‘He

- also states that as a matter of fact, on what is known

as the branch spur line, from Murray Bay Wharf to
Nairn Falls, very considerable work was done in
1915. That branch is 7.6 miles in length, he thinks.
He goes on further and explains that this spur line
was constructed for the purpose of handling pulp
from a pulp-mill situate at Nairn’s Falls. Refer-
ring to the main construction, he states as follows:

““Q. You say that it was financial trouble that
‘“stopped you?—A. Financial trouble which stopped
Hus.” ]

“‘Q. How long has it been stopped—ever since?—

“A. Yes.

“Q. Since 19129—A. September or October,
¢1912.”°

No further work was done, with the exception of
repairing cribwork on the spur line, but on the main
part of the line, from St. Joachim to Murray Bay,
nothing has been done since October, 1912, and the
work had to be stopped on account of the lack of
money.

It is well to bear this fact in mind when we come
to consider the claim made by and on behalf of the
Saguenay Railway. There appears to have been
two flotations of honds, and to float these bonds a
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discount had to be allowed of $833,600. There were

fees paid, according to the statement in connection
with the listing of the bond issue amounting to

$63,465.09. Counsel on behalf of the Crown ob;]ect-,

ed to these items.

It would also appear that in making up'their.

' claim of $5,543,260.89, there is an item charged of

interest on the bond.issue of $1,012,950. This item

is also objected to by counsel for the Crown. I
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think the objection taken by Crowh counsel is well -

founded. I am of opinion that this item of $1,012,-
950 interest, payable right up to 1917, is not a charge
that can be allowed under the terms of the statute.
The work of construction, as I have pointed' out,
with the exception of that small spur line, so to
speak, from Murray Bay to Nairn Falls, stopped in

- October, 1912, and has never been gone on with,'so =

far as the company is concerned. While, as T have

stated before, as between the directors and share-

holders it may be right to put in'éll'items of cost, I
_ do not think that as between the vendor and the pur-
chaser, having regard to the wording of ‘the statute,

they are proper sums to be allowed. The statute, as:

I have pointed out, is premse and to my mind, un-
amblguous * -

" The cons1dera.tloli to. be pald is the value of the.

railways, the said value to be the actual cost of the
sald railways, less subsidies and less depreclatlon

I cannot bring my mind to the concluson that it
was ever in contemplation that the actual cost should

be what is represented on the books of the company |

. a8 the outlay as between the directors and share:

holders of the company. Some meaning must be
given to.the word ‘‘actual,”” The word ‘‘sctual,”’

according to Black’s Law Dictionary, at page 28, .-

ent.
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means ‘‘Real; substantial ; existing presently in act;
‘‘having a valid objective existence as opposed to
‘‘that which is merely theoretical or possible.’’

‘¢ Actual cost’’ exeludes interest on money borrow-
ed. Re Old Colony Railroad Company.*

‘““ Actual cost’ means real cost as distinguished
amongst other things from ‘‘estimated cost’’.
Lanesborough v. County Commissioners,” or from
market price which may include matters which do
not enter into the real cost. Alfonso v. United
States;* United States v. 26 Cases of Rubber Boots.*

““The word ‘cost’ is of limited significance, much

narrower than ‘damages’.’”’ Massachusetts Cen-

tral R.R. v. Boston & Clinton R.R.’

In Re Lexington & West Cambridge R.R. v. Filz-
burg R.R.® the term ‘‘actual cost’’ of running trains
was held not to include interest on cars and to mean
money actually paid out.

Story, J., in construing a revenue Act in United
States v. Sizxteen Packages of Goods™ says:

““It is apparent that the terms ‘actual cost,” ‘real
‘“‘cost’ and ‘prime cost,’ used in these sections are
‘“‘phrases of equivalent import, and mean the true
““and real price paid for the goods upon a genuine
‘““bona fide ‘purchase’.”’ .

In Re Mayor and Aldermen of Newton,® the Su-
preme Court of Massachusetts construed the term
““total actual cost of the operations’’ used by ecer-
tain railroad commissioners in a report made under

1185 Mass. 160.

26 Met. 329,

32 Story, C.C. 421.

+1 CIiff, 580.

5 121 Mass. 124,

69 Gray 226.

72 Mason, Rep. 48 at 53.
8 (1897) 172 Mass. 5.
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statute in that behalf.” The railroad corporation 1217

e L

claimed to be allowed the cost of a new station, Arroms=r.

’ GENERAI. OF

new rails outside the area in question and other mat- =~ “*¥io*
- - . C i ec &

ters, representing an investment return upon the Sx%‘t%}:uyli
’ 4 ! 0.
L :

moneys expended. T}}e Court said: ““In construing 5, —

‘““the statute, regard is to be had to the nature of ri&ment

“‘the subject matter, the various interests, public

“‘and private, which are to be affected.”’

The Court further said :

“‘Tf the railroad corporaton is entitled to an 1n— |
‘‘vestment return upon the portion ofits road out-
‘‘side the commissioners’ lines that was used’in
“‘transportmg the material, we do not see “Qly it is -
‘““not entitled to a like return upon that -portion
‘““which was within the commissioners’ lines, and
“‘also upon the capital invested in locomotives, ears,
‘‘etc. But we think that by the words ‘actual cost’
‘‘it was intended to exclude anything in the nature
‘“of a profit, or return upon the investment. . . . . .
“‘The object of the provision was ., . . to exclude
‘‘in the accounting between them any profit, and
‘‘everything except what fairly might be reckoned
. ““as a part of the real cost of the alterations;-and
““it appears like a contradiction of terms to speak
. ‘‘of an advance upon the actual cost as constztutmg .
““a part of that cost. . . . Though in a sense
- ““the return on capital which. one: would have re-
“‘ceived for work done may be said to be a part of
““the cost, we do not think that in ordinalf'y uSagQ
‘‘the term of ‘real cost,’ or ‘actual cost,’ includes
“‘g return upon the capital invested. ‘“ After allow-
“‘ing all the actual'expensés of doing the work, that
f*seems to us more in the nature of profit than of
“‘cost.”’
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In the case of Richards v. Bussell,' the Supreme
Court of Washington Territory, in construing a
statute which used the words, ‘‘the actual cost of
“filling in, ete.”’, limited the term ‘‘actual cost’’ as
follows: ‘‘The word ‘cost’ as used in this section
‘“manifestly means cost to the contractor aside from
‘“‘any profit to him.”’ '

Reference again may be had to the above case
Re Old Colony Railroad?: ‘‘Unless ‘actual cost’ and
‘“ ‘expense’ are to be taken as equivalent in mean-
‘‘ing to the expression, full compensation for any
‘“‘and all expenses in whatever form they may be
‘‘sustained, which is a construction that in view of
‘‘the language used and the general purpose of the
““ Act for the abolition of grade crossings cannot be
‘‘adopted, it must be held that these words have the
‘‘limited definition given to them by the statute, and
““cannot be extended to include the claim of the
““petitioners.”’ _

In the case of Lynch v. Unmion T'rust,® the Court
said in construing a statute:

““When Congress employed the expressions ‘act-
‘‘ ‘nal value’ and ‘clear value’ it very evidently in-
“‘tended to convey the idea of definite or certain
‘‘value—something in no sense speculative.”’

The case of National Telephone Co. v. Postmas-
ter-General* came before the Railway and Canals
Commission in England,—Lawrence, J., Mr. Gat-
horne-Hardy and Sir James Woodhouse constituting
the tribunal which heard the case. There Lawrence,
J., Mr. Gathorne-Hardy concurring, decided that the
value of the plant of the National Telephone Co.

1127 Pac. 198,
2185 Mass. 160 at 165.

8164 Fed. R. 161 at 167.
+29 T.L.R. 190.
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faken over by the . Postmaster- General was"to ‘be
arrived at by takmg the cost of construetion, less
depreclatlon, and that every expense which was
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necessary to construct the plant was an element to Ssuemar.

be considered, including in such expense (inter alia)

reasonable cost of obtaining. subseriptions, agree-

ments which were in force at the date of the trans-

Reasons for .
Judgment. -

fer, and also the cost of raising capital necessary to _

construct the plant. Sir James Woodhouse wrote a
. v1gorous dlssentmg opinion in which he reached the
same conclusion as the American courts in the cases
I have collated above. Ie says at p. 196: “T'hose

““expenses, forming the actual cost of constructlon, -

‘““having been ascertained, represented the value.
“‘That value had then to be expressed and paid in.
‘‘the current coin of the realm. How, or where, that"

‘“‘current coin was obtained, or what was paid for

‘‘obtaining it, had nothing in the world todo with |
‘““the value of the thing which was the subject mat-
‘““ter of the payment. If it weré otherwise, the cost
‘‘of construction, and equally, the value of the thmg
‘“‘constructed, would differ according to the finan- .
“‘cial standing of the person who constructed. .
‘Tt was, in fact, making the value of the thing con-
“‘structed vary with and be dependent on the finan-
“‘cial ability or credit of ‘the constructor.

~¢¢ Again, the cost of raising capital was not the cost
‘‘in the sense that the vendor was saving any-

. “‘thing to the buyer, because the buyer had to raise

‘“‘his capital when he came to pay for what he. ac-

‘““quired. He would develop this a little. The com-
““pany in this case said they incurred so much in
" “‘raising the money to pay for what they construect-

‘‘ed, and therefore the value must include that cost.

‘“Let him assume that another company, instead of

-
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‘‘the Postmaster-General, was the purchaser of the
‘““undertaking, and that the purchase-price at cost
‘““included, say £500,000, as the amount paid by the
‘“‘vendor company for raising its capital to pay for
““the structure. The value of the thing constructed
‘“stood in the books of the purchasing company
‘‘therefore with this £5600,000 as part of it, for which
‘‘there was, in fact, no actual asset corresponding
““to the item. Now the purchasing company must
‘““also raise its capital to pay the vendor company
““this price, and the cost of raising this money must,
““‘in turn, equally become to it an element in the
““value of the thing bought. Thus in the case of the
‘““second company, precisely the same asset would
‘‘stand 1n its books enhanced in value by the amount
‘‘it spent on raising its eapital, and they had only
““to 1magine a series of similar sales to perceive
‘“what an enormous value this same original asset
“would ultimately attain.

““This point, again, could not be stated in better
‘‘or more convinecing language than that used by the
‘‘learned Judge in answering Mr. Gill’s contention,
‘‘at page 244, when he said: ‘The buyer has to raise
‘‘ ‘his capital also.” According to that, you see, if
‘‘the cost of raising the capital is an element of
‘““value in a plant, the second time the plant changes
‘‘hands there have been two costs of raising capital,
‘‘and so 1t would go on every time it changes hands.
“‘The plant would be increasing in value by reason
““of the cost of raising the capital necessary to pur-
‘“‘chase it. That, in his opinion was the sound view,
‘“‘and the only logical conclusion from the premises
‘“‘underlying the company’s contention. He had
‘‘heard no argument and could find none which dis-
““placed it. It was the view taken by the only ex-
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¢‘ perienced men of business who gave evidence about

~ ““it, iz, by Sir William Peat, the eminent account-
‘‘ant, and Sir George Gibb, who, they all knew as a
. !“railway lawye;' and manager, had had a very large
‘“professional experience in valuations. He did not
‘““see his way to regard this item as one which they
“‘could rightly include in'the value to be ascertained.
““Tf, however, he was wrong in his opinion, he had
“no objection to the amount of £247, 189 Whleh his
““colleagues allowed. for it.””

" An appeal was taken from the decision of the'

Railway and Canal Commission in this cdse to the
Court of Appeal, but it was settled between the
parties before the appeal was called for hearing;
and so we have not the advantage of a judgment

of that court upon the guestion raised by the trl—
bunal below. )

In Kirby & Stewart v. The ng, a case tried be- '

fore me, I refused-to allow the contractor 1nterest
which he had paid to the bank for moneys requlred
for the purpose of the comstruction of the work.

That case was appealed to the Sgpreme Court of
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Canada; and my ruling sustained. There is a dif-

ference between that case and the present in this

respect; the claim there made was by the contractor,

-and he had been allowed the usual contractor’s pro-
~ fits. The words of the reference, by the Order-in-
Council in that case, were that he was to be allowed
the ‘‘actual and reasonable cost’’. , |

To my mind, to allow these charges for obtammg

money and the interest. for a period of years might -

make the matter almost farcical. The railway might

~have laid dormant for a period of another 20 years, .

meanwhile the interest on the bonds Would have to

"

1 U’nreported
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be paid, amounting to 2 or 3 more million dollars, all
of which, assuming the company paid the interest,
would be charged up in their books to the share-
holders,—and if the argument put forward is cor-
rect in that case the Crown when paying what is
defined by the statute to be the actual cost of the
railways, would be paying some 3 million dollars

‘odd for interest for which no value is given in re-

turn.
The views of the various accountants seem to vary.

. Some of them apparently were rather shocked at

the length to which their evidence would lead, and
came to the conclusion that the interest could only
be a proper charge during a reasonable period of
construction. |

It will be easy when the case 1s concluded to arrive
at the amount which in my judgment ought to be
allowed. There will have to be deducted the allow-
ance for depreciation, which has been settled. There
will also have to be deducted the amounts received
from the Dominion and Provincial subsidies. These
sums are not in dispute. .There will also have to be
deducted these items that I have just been referring
to in comnnection with the Saguenay Railway, and
any amounts that should be deducted from the
Montmorency & Charlevoix Railway, and the Me-
gantic Railway on a proper valuation being proved.

Judgment accordingly.
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THE KING vpoN THE INFORMATION OF THE , Ar-
TORNEY-GENERAL OF CANADA, ) ‘
Plaintiff;

AND

THE VANCOUVER LUMBER COMPANY

- Defefndant Y

Public Iands——Dead/mans Ialand—Laase—Authomty of meter
Deadman’s Island, in the harbour of Vancouver, is, the property

of the Crown in the right of the Donumon of Canada. An Order in -

Council authorizing the Minister of Militia and@ Defence to lease that-
island for a term of years does not carry with it the authority to
vary its terms by providing for 'a Tight of ‘perpetual renewal. In

the absence of an Order-in-Council authorizing such variation, the

action of the Minister in doing so is null and of no effect,

A CTION to set aside a lease of Deadman S Island

Tried before the Honourable Mr. Justice Cassels, ‘

at Ottawa; May 27, 1914.

. The, facts are stated in the reasons for Judgment'

E. L. Newcombe, K.C., and H. Cowafn K.C., for |

plaintiff. .
1. F. Hellmuth, -K.C., and R S. Lefnme, for de—-
fendant. : '
Cassers, J., (May 30, 1914) dehvel ed ;|udgment '

D_eadman s Island, in the Harbour of Vancouver,
is the property of: the Crowhn, represented by the
Dominion of Canada. At the time of the passage
of the C’onfedemtwn Act it was owned by the Crown
represented by the Imperial Government. . Subse-

quent to Confederation it was transferred to th’e”.

Dominion of Canada.
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The facts relating to the title to this island are
fully set out in the reports of the case of Attorney-
General of British Columbia v. Ludgate & Attorney-
General of the Dominion of Canada. The reasons
for judgment in that case are to be found reported
in 8 B.C.R. p. 242 (at trial), 11 B.C.R. 258 (Court
of Appeal, and [1906] A.C. 552 (Privy Counecil).

An Order-in-Council was passed by Her Majesty’s
Privy Council of the Dominion of Canada, and was
subsequently approved of by His Excellency the
Governor-General of Canada. The Order-in-Coun-
cil is as follows: '

“P.C. 276.
¢“Certified copy of a Report of the Committee of
““the Privy Council approved by His Excellency
‘‘the Governor-General on the 16th February,
¢¢1899.
““On a memorandum, dated 10th February,
1899, from the Minister of Militia and De-
““fence, recommending that authority be given
“him to lease Deadman’s Island, situated in
““Coal Harbour, Burrard Inlet, British Col-
“‘umbia, to the Vancouver Lumber Company, of
“Vancouver City, British Columbia, for a term
“of twenty-five years, at an annual rental of
“‘five hundred dollars.
““The Committee submit the same for Your Ex-
“‘cellency’s approval.
“(Sgd.) Rodolphe Boudreau, '
“‘Clerk of the Privy Council.”’
(Seal).

Pursuant to this Order-in-Council, on February
14th, 1899, a lease of this island, a copy of which is
set out in the information and admitted by the de-
fendant, was executed by the then Minister of Mi-
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litia and Defence; Sir Frederick Borden, purport--

ing to lease to the defendant company the 1sland in

" question for a term of 25 years. It is open to ques
< tlon Whether this lease is effective and whether.it
.does not contain " prov1smns in excess of the powers -

conferred by the Order-in-Council.
The plaintiff in the action before me does not
raise any question attacking -the wvalidity of this

lease. On April 14th, 1900, the then Minister of
Militia and Defence, Sir Frederick Borden, purport-.
ed to ~vary the terms’ of the lease of February 14th,
1899, in very important particulars. Among other
changes one amendment would provide for a right
of perpetual renewal to the lessee instead of a lease

for 25 years, as authorized.

This information is filed to have 1t declared that '
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the variation of the terms of the lease was unauthor- .

ized and. that the document in question signed by '»

Sir Frederick Borden is null and of no effect.

. T am of the opinion that the contention of the |

Crown is well founded. It has been proved hefore

‘me that no Order-in-Council was passed authorizing

such a variation as that made by the subsequent

- document dated April 14th 1900. I expressed my

view at the trial that the evidence of Mr. Macdonell
taken on commission was almost wholly inadmis-

sible and irrelevant, and that part of it reciting the

statements of Sir Frederick Borden that an Order-
in-Council had been passed authorizing the execu-

tion of this document was wholly inadmissible to

prove such fact. Sir Frederick Borden was not
called as a witness.

The plea of res judicata Whlch I allowed the de-

fendant to set up by amended defence in order not -

to deprive it of any defence if a higher Court were
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to take a different view from that entertained by
me, in my opinion hardly merits any consideration.
It lacks every essential element of a valid defence of
res judicata. - . '

I think the plaintiff is entitled to judgment de-
claring that the document of April 14th, 1900, vary-
ing the terms of the lease of February 14th, 1899,
is void and of no effect, and if the plaintiff so de-
sires it should be delivered np and cancelled.

The defendant must pay the costs of the plaintiff

in this action.
Judgment for plamiiff.*

Solicitor for plaintiff: E. L. Newcombe.

Solicitors for defendant: Pringle, Thompsoﬁ,
Burgess & Coté.

* Affirmed on appeal to Supreme Court of Canada, December 4th,
1914.
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Ix THE MATTER oF THE PETITION OoF RIGHT OF

PIERRE EDOUARD EMILE BELANGER,

AND
'HIS MAJESTY THE KING,

RESPONDEN’J:.

Public lands—Beach—Harboufr of Quebec—-Vahdtty of grant—Ew— .

propmtww—Compensatwn——Valfue

The right to alienate part of the public domain by the ng of

France has always been recognized even subsequent to the Edict of

Moulins. A title to certain beach lots, in Quebec, founded on a grant
" from Louis XIV,, is perfectly good and valid, and cannot be attacked
by the Crown. Furthermore, such- lands do not form part of the
Harbour of Quebec. '

2. In estimating compensation for the expropriatmn of land by

the Crown, the value of the property for expropriation purposes,

cannot be taken as a basis; the value of the property to the owner,
not to the party exproprlating it, is to be considered.

_ PETITION, OF RIGHT to recover eempensation

for the expropriation of land by the Crown.

Tried before the Honourable Mr. Justice Audette,“

at Quebec, September 13, 16, 1916 March 26, 27, 28,
1917.

G. G. Stuart K.C, A Marchand K. C., and Alleyfn '

Taschereau K. C., for supphant

A. Bernier, K.C., and V. de Billy, for respondent. .

AvpETTE, J. (June 28, 1917) delivered judgment.

‘ The.euppliant, "ioy his petition of right, seeks to
recover the sum of $800,085.65, as compensation for

SUPPLIANT,

333
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‘the value of certain lands expropriated from him by
the Crown, on January 13th, 1913, for the purposes
of a public work of Canada, namely, for the con-
struction, maintenance and repair of the Harbour
of Quebec, and the improvement of navigation in
the River St. Charles, at Quebec.

The lands taken are composed of two different
lots, to wit: Of part of lot 513, containing an area of
295,652 square feet, and the whole of lot 560, con-
taining an area of 1,863,599 square feet, making a
total of 2,159,251 square feet, for which the sup-
pliant claims $800,085.65,—namely, 50c. a square
foot for lot 513 and 35e. a square foot for lot 560.

The Crown denies the suppliant’s title and makes
no offer in money by its statement in defence; but
declares that, if the suppliant proves title, a reason-
able sum, ascertained under the provisions of the .
Expropriation Act, should be paid him for the value
of such land and damages. The respondent further
contends, inter alia, that the original title from the
Crown never transferred the property in question
to the predecessor in tifle of the suppliant and that
the lands in question form still part of the public
domain. Furthermore, the Crown avers by the
statement of defence that these beach lots form part
of the Quebeec Harbour, and that as such they are
vested in His Majesty in the right of the Dominion
of Canada.

Upon reading in the statement of defence, an alle-
gation contending that the lands in question formed
part of the Crown lands of the Province of Quebee,
I made an order directing that a copy of the plead-
ings herein be served upon the Attorney-General of
the Province of Quebec, to allow him to intervene
in the present case, if he saw fit. The pleadings
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were served, and the Attorhey-General of the Prov-.
“ince of Quebec did not intervene or ask to be added'

a party to the present proceedings.

The original titles of concession of the lands in
question go back to one of the first Frénch regimes
of our Colony. '

'The first title consists in letters-patent issued on
Mareh 10th, 1626, by Henri de Levy, Duc de Vanta-
- dour, Lieutenant-General de Sa Majeste le Roi de
France au Gouvernement de Languedoe, Vice-Roy
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- de 1a Nouvelle France, whereby the following piece :

of land, called Seigneurie de Notre Dame des Anges,
Was granted to the,Jesuits, viz: ‘‘La quantite de

‘‘quatre lieues de terre firant vers les montagnes
‘‘de I’ouest ou environ, scitues partye sur la riviere
¢¢St-Charles, partye sur.le grand fleuve St-Laurent

“‘d’une part bornees de la, riviere nomme Ste-Marie, .

““qui se decharge dans le susdid grand fleuve de St-
“‘Laurent, et de 1’autre part, en montant la riviere
““St-Charles, du second-ruisseau qui est au-dessus

““de la petite riviere dite communement Lairet, les- .

4¢quels ruisseaux et la dite petite riviere Lairet, se
‘‘perdent dans la dite riviere St-Charles: item nous

+ ‘‘leur avons donne et donnons comme une pointe de

‘‘terre avec tous les bois et prairies et toutes autres

““choses contenues dans la dite pointe scittuee, vis- .

“a.vis de la dite riviere Lairet, de 1’autre cote de la

“‘riviere St-Charles, montant vers les Peres Recol- -
““lets d’un coste et de 1’ autre coute descendant dans

‘“le grand fleuve.’

Subsequently thereto, by an Edict of the King of - |

France, all concessions made were revoked with

the object of transferring all such titles i in La Com-

pagnie de la Nouvelle-France. On January 15th,
~ 1637, however, la Compagnie de la Nouvelle-France

X
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granted to the Jesuits the lands above described,

" confirming thereby the first grant of the Duc of

Vantadour, including ‘“les bois, prés, lacs, ete.”’

In compliance with an Ordonnance of January
12th, 1652, with respect to ‘‘la confection d’un pa-
‘‘pier terrier contenant le denombrement des terres
‘‘mouvantes, tant en fief qu’en roture,”” Monsieur
de Lauzon, conseiller ordinaire du Roy en ses con-
seils d’Etat et prive, Gouverneur et Lieutenant-
General pour sa Majeste en la Nouvelle-F'rance,
etendue du fleuve St.-Laurent, did on January 17th,
1652, again grant and confirm the previous grants
of the lands in question, ‘‘mesme 1es prez la mer
couvre et decouvre a chaque maree.’

Then under a Royal Hdit et Ordonnance, being an

- Arret du Conseil d’etat du Roi, bearing date at St.

Germain en-Laye, May 12th, 1678, the King of
France, Louis XIV., granted total amortissement of
the lands referred to in the above grants, with the
object of removing any doubt as to the title granted
the Jesuits by the Due de Vantadour, la Compagnie
de la Nouvelle-France and le Sieur de Lauzon. This
deed of amortissement, which was registered at Que-
bec, on the last day of October, 1679, also mentions
in the descriptions of the lands, “‘les pres que la mer
couvre et de couvre a chaque maree.’

Now, it is contended by the respondent that all
of these grants did not divest the Crown of its own-
ership in these foreshores and beds of navigable
rivers which form part of the public domain, and
which cannot be alienated. And counsel at bar for
the respondent rests his contention upon 1’Ordon-
nance de Moulin, of February, 1566, by Charles IX.,
which is to be found in the Recueil d’edits at Ordon-
nances Royaux, by Neron et Girard, at p. 1999,
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whereby it is forbidden to ahenate the pubhc do- 1917

main, except under the circumstances therein men- BrianceR

tioned, and the present case does not come Wlthln Toe Kuve.

such exception. | et
There can be. doubt that this doctrine has been

the bams and foundation of the old public law in .

France. 1t was supported by the authors, and main-

tained by the courts down to the time of the Revo-

lution, when the law governing the public domain

' " was subjected to material modification. However,

the old doectrine was followed by the Code Napoleon, '
Art. 538, which afterward found its way in our Art.- .
400, C.C. P.Q: This law, however, was necessarily '
subject to flexible modifications under the unhmlted _
powers-of the King. - :

Then it must be said that a number of Edlts et |
" Ordonnances passed subsequent-to the Ordonnance . ¢
de Moulins, were cited by Mr. Smith, of counsel for
the suppliant, whereby parts of the public domain
were allowed to be sold and alienated, and in some
. of these the grant goes so far as to say that it there-
by derogates to that effect, as much as need be, from -
all the 1aws, ordonnances et coutumes to the con-
trary. ‘ ' L

And this right to alienate part of the pubhc do-
main by the Klng of France has always been recog-
nlzed by the courts of France, even subsequent to -
- the Echt de Moulins.* ‘ "
" Authorities haver also been cited. by the suppliant -
- to the effect that this right has been recognized in
France since the Revolution.? . - o

1 Merlm Questions de droit, Vol. 7 Vo. Rivage de la mer. Edits

. . et Ordonnances, Vol. 3, p. 122. Pieces et documents relatifs a la :

Tenure Seigneuriale, Vol. 1L, PP. 126, 128, 567, . ' -
2 Sirey (Perodique) 1841, I, p. 260. Dalloz, Vo. Domaine Public,
29, 80. Dalloz, Vo. Organization Maritime, 751.
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And after the cession many laws were passed in
Canada recognizing the validity of the grants made
before 1760.

After the Revolution, the authors assert, that all
these concessions became null under the provision
of a law of 1’Assemblee Nationale Constitunante of
1789, which abolished all these grants. These grants
were then abolishd by a new law because they were
considered good legal grants, until such new law
would decide to the contrary. But all French legis-
lation of 1789, in fact all legislation since 1760, when
Canada passed under the British flag, have no effect

‘in Canada, not any more than the Code Napoleon

has.

It 1s, indeed, a somewhat strange proposition for
the Crown to take in denying the power of the King
of France at the time the grant was made. No one,
says Mr. Migneault,” would dream of contesting the
original title of concessions and it is the ancientness
of these titles which dispensed them from registra-
tion.

However, to properly appreciate the grants in
gquestion, and more especially the last one, which
covers them all, and is under the signature and seal
of the great King Louis XIV., one must go back to
that heroic period. It was the period of great and
lofty politics, and when justice resided in the acts
of the Prince, and where there was no other justice
than the Prince’s justice. The King at that time
)zvas' all power. He could one day legislate by such
Edit and Ordonnance as he saw fit, and the follow-
ing day he could, at his pleasure, derogate there-
from by another Edit and Ordonnance. He was the

147 Geo. IIL, ch. 12; 4 Geo. IV, ch. 17.
2 Droit Civil Canadien, Vol. 9, p. 195,
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" source and foundatlon of power; and, indeed, Well

he knew he was possessed of this absolute power _

when the famous words, said to have fallen from his
lips, were pronounced by him, ‘“L’Etat, ¢’est moi.”’
He did then mark,, as if with the engraver’s tool,
upon the table of the laws of France, the very char-

acter of his power. The monarchy existing in France

.in the 17th century was a royal monarchy and not a
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seignorial monarchy and the monarchs wielded sov-

" ereign power, independent of les etats de la nation.!
Even if the will of the King of France, either by

special grant or by.general edicts, did clash with the,

edicts of his predecessors on the throne, there was no
. way to reproach him from a legal standpoint, whilst
he might perhaps be criticized from a. ‘political view.

The King was the sovereign master of the kingdom

in an absolute and unlimited monarchy. Parliament

during his reign even became nothing but a court of -

justice losing its right of remonstrance. -

The Seignorial Court Created under 18 Vic., ch. 3
whose greéat weight and authonty, to which an al-
most authoritative sanction has been given by sta-
tute, commanding also the highest respect by reason
of the composition of the tribunal, have passed upon
the very point in question, recognizing the validity
of the seignorial titles from the King of France

Answermg the 27th question submitted to them, that :

court answered it as follows, to wit:

¢¢3, Quant aux droits des Seigneurs sur 1eS'greves
“‘des fleuves et rivieres navigables; dans ceux de
‘‘ces fleuves et rivieres qui etaient sujets au flux et

“‘reflux de la mer, ces droits, sur 1’espate couvert et"

“‘decouvert par les marees, resultaient d’un octroi
“‘expres dans leurs titres; et, sans un tel octroi,

1 Furgole 10.

P
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‘‘s’etendaient jusqu’a la ligne de haute maree seule-

‘“ment.

‘4, Les seigneurs avaient le droit de. percevoir
‘“‘des profits des lods et ventes sur les mutations des
““greves situees entre haute et basse maree sur le
“‘fleuve St-Laurent, ou dans les autres rivieres
‘‘navigables, lors qu’ayant droit a ces greves par .
““leurs titres, ainsi qu’il a ete dit, ils les avaient
““concedees, et ce, dans les memes cas, ou ces profits
‘“‘seraient accrus sur d’autres ventes. (See Seig-
‘‘norial Court Decisions, p. 69a).”’

Then the Act of Commutation granted to the sup-
pliant or his predecessors in title, together with the
receipts for the rents and seignorial dues, or of their
comnmuted capital, have recognized his right of own-
ership and made his title incommutable. See 3 Geo.
IV., c¢h. 110 (Imp.), sees. 31 & 32 Vie., ch. 42; and
Revised Statutes P. Q. 1909, 7277, 7278, 7282.

These lands which had been granted to the Jesuits
and which still belonged to the Jesuits in 1800 were
then confiscated by the British Crown.

Then in 1838 the administration of the Jesuits
Estates was confided to Commissioner Stewart, but
this commissioner had nothing to do with the lands
which had already left the hands of the Jesuits.

Moreover, the Jesuits’ Estates, under Art. 1587,
of the Revised Statutes, P.Q., 1909, have been de-
clared to be in the control of the Department of
Lands and Forests. Therefore, the original title
has been recognized, and all grants, deeds and titles.
given by the department, or those acting under it,
must be considered good and valid.

See also Journals of the Legislative Assembly,.
1824-25, Appendix ‘Y.
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Commissioner Stewart has granted and sold some |
of the land from the Jesuits’ Estate to the Hotel:

Dieu, who in turn sold to the supphant oT hls pre-
decessor in title.. '

I hereby find, following the decision of the Selg- )

norial Court, and for the reasons above mentmned
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that the original grant from Louis XIV., as well as

the other three primordial grants, constitute a good
title with full force and effect. And I further find

that all titles, deeds or grants made by Commission- .

er Stewart, who was .invested with full power, are"

also good and effective titles, and more especially
after the Crown has taken the rents and revenues

derived from  such grants, waiving thereby the

formality of the deed. Peterson v. The Queen.

Then with the object of removing all doubts; the

Statute of 6 Geo. V., ch. 17, passed in 1916, with re-

troactive effect, has positively declared that the.

Crown has the right and power to alienate the beds
and banks of navigable rivers and lakes, the bed of
the sea, the sea-shore and land reclaimed from the

sea, comprised within the said territory and form- -

ing part of the public domain. See also Commrs.

Havre Quebec v. Turgeon and Attorney-Gemeral,

P.Q., decided June 24th, 1910-—Unreported. This

Act removes all doubt, if any could exist, and makes-

it clear that all prev1ous ‘grants, whatever may have

B

been the system of government, are good and have.

full force and effect. °

- Only afew words need be said with respect to the
content101_1 that these lands formed part of the Har-
bour of Quebec, and thus became vested in His Maj-

esty, as representing the Dominion of Canada. By
sec. 2 of 22 Viet., ch. 32, an Act to provide, for the

12 Can. Ex. 67, - o . i

i
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improvement and management of the Harbour of
Quebee, the lands forming part of the Jesuits’ Es-
tates are excluded from the harbour. By the same
Act, the right of all the riparian proprietors are fur-
ther duly saved and recognized. See also 62-63 Viet.
ch. 34, sec. 6, sub-sec. A to sub-sec. 2 thereof, where-
by acquired rights are saved and acknowledged.
Therefore the lands in question do not form part of
the Harbour of Quebec. )

Having disposed of the two great objections rais-
ed against the suppliant’s title, it becomes unneces-
sary to enter here into the long catena of title-deeds
under which the suppliant claims. It will be suffi-
cient to find the suppliant has proven his title, and
is entitled to recover the value of the land expro-
priated from him.

COMPENSATION.

Coming now to the question of compensation, a
summary review of the evidence on the question of
value becomes of interest.

On behalf of the suppliant the following witnesses
were heard upon the question of value: C. E. Tas-
cherean, Edmond Giroux, Joseph Collier, Malcolm
J. Mooney and Eugene Lamontagne.

C. E. Taschereau. This witness prefaces his val-
ndtion by citing a number of sales, at Limoilou, at
figures ranging from 64 cents to $2.27, but of small
building lots varying in size from 40 and 30 feet by
60 feet. He also cites a number of other sales, most-
ly on terra firma, but with the exception of lot 514,
these sales are more or less apposite. He relies,
however, on the sale of lot 514, at 23 cents, to the
Government in June, 1914. He further cites sales
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~on the Quebec side of the River St. Charles, and
after stating that the lands in question may be.used"
for wharves, warehouses, ete., he values, on January
13th, 1913, lot 513 at 35 cents and lot 560 at 30 cents
'a square foot, making a total sum of $662,557.90.
Lot 560 is a vacant lot, without wharf, upon which
there was no commercial act1v1ty F1111ng would be.

necessary ‘on lot 513 before it could be used for |
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building purposes. He considers that the pubhc- :

_ work now being constr ucted has enhanced the value
of this property ever since the Works have been de-
eided. ' ‘

~ Edmond Gzrou:v, between 1911 and 1912, held for6
months an option on lot 514, at 221 cents, for the

Canadian Northern. However, the option was not
exercised, and he says he would have recommended
to renew it at 24 cents and at even 30 cents.

He values lots' 513 and 560 in January, 1913, at
25 to 30 cents a square foot. He contends that of.
lot ‘513 about one-third or one-half is land and the
balance foreshore; and that of lot 560, one-third is
land and two-thirds are covered by ordinary tides—

but that in the usual monthly high’ tldes the whole "

~of lot 560 is coveled by water. .

He places a value on the shore of Honore Lortie
at one to one and a half cents, the price paid by Dus-
sault & Turgeon.
 Joseph Collier states that Wlth the development
of the.St. Charles River these lots 513 and 560 will
acquire a great value. He considers the front part,
the water front, of more value than the rear part
of the-lot, and values lot 513, for 300 feet in depth
from the water front, at 60 cents and the back at 25
cents. Lot 560—the front part for 300 feet .at 45
cents and the back or balance at 20 cents. That




344

1917

S g

BELANGER

v.
THE K1NG.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL.XVIL

would represent $597,600.00 for the two lots. He

“took into consideration that the river would be dug,

and that the depth of the river would be increased.

Malcolm J. Mooney contends that the land in
question would be useful for the development of
wharves, shipping, pulp and iron industry, and
values lot 513 at 40 cents a foot, and lot 560 at 30
cents. - |

Eugene Lamontagne states that this property
could be used for industrial purposes, lumber busi-
ness, mill and railway yard, and values lots 513 and
060 at 30 and 35 cents a square foot.

The suppliant has also produced a number of deeds
of sales of building lots by the Quebeec Land Company,
and witness Lefebvre was also heard in respect of *
the several options obtained in connection with lot
No. 514, which was. finally bought by the Govern-
ment at 23 cents. It is true the Government did pur-
.chase this lot 514, in June, 1914, at 23 cents a foot;
but under such circumstances that that will take
that transaction out of the ordinary course of busi-
ness, and prevent one using it as a criterion. . In-
deed, as will appear partly by the evidence of wit-
ness Lefebvre and by the case now pending on ap-
peal to the Supreme Court of Canada from this
court, it having become known that 514 was re-
quired by the Crown, speculators got hold of it,—
option after option, linking into one another, and
even under fictitious names, were executed, with the
object of inflating the price of this lot 514. The
Crown, through its officers under the circumstances,
did not wish to allow the property to pass into other
hands, went over to the owners, bought the property
in face of this skein of options, and undertook to
indemnify the owners in case-they would be troubled
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- by the i;)arfies to Whom they had consented ‘these op- ‘

tions—as it will appear from the deed filed of record

as Exhibit No.'78. Visionary wealth at the expense . ..

of the Crown was in that transaction seen, but not
realized; but the Crown’s hand was then forced and
the property had to be bought at these high figures.

. The .suppliant, as will appear by his testimony

and Exhibit “N,’’ has paid the sum of $18,165.32
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Tor these two lots 513 and 560,—with still the sum -

of $4,200 unpaid, as representing the capital of ¢

rent due the Community of the Hotel-Dien. He has -

received in revenues from ‘these two lots since the
18th January, 1901, the sum of $1,224.25, of which
$924.50 was from lot 560, but with $200 stil out-
standihg,'and $299.75 from lot 513." The revenues

from lot 560 were pasturage and from lot 513 from- |

\ ‘the rent of a small building, with no new erection or -

1mprovement and the taxes amounted to- more. than

the revenues.

On behalf of the Crown, the followmg witnesses"
. were heard on the question of value: J. Arthur .
- LaRue, Joseph G. Couture, H. Octave Roy, and Jos-

eph A. Dumontier:

J. Arthur LaRue says that\to hlS knowledge lot -

560 was never 'made any use of for 20 to 25 years;’

“that it is not advantageous and has not much' value.
He says lot 513 is of more value because it is smaller

and of easier access. At the time of the expropria- o

tion, these properties had not much value, but for -

the purpose of public utility he values lot 513 at. 16
cents a square foot, and lot 560 at 10 cents a square

~ foot.- Of lot 560 about one-fifth is land, which he -

. values at 30 cents a. square foot,-and the balance, -

which is beach property, he values at 5 cents a‘foot. |

Of lot 513, one-third is solid ground, which he values
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~at 35 cents, and the balance he values at 6 cents. He
cites the Nesbitt sale on the 14th October, 1912, bei-
parts of lots 515, 546, and 594, with stone and brick
buildings erected thereon, at 20 cents a foot, includ-
ing buildings. In September, 1912, Lortie sold to
Park St. Charles lot 586, fronting on Beauport road,
at 8% cents. He mentioned a number of other sales,
but the most apposite is the Nesbitt property.

Lot 560 is entirely submerged in high tides.

Joseph G. Couture values lot 513 at 9 to 10 cents
and lot 560 at 10 cents. For a very long time these
lands were idle and unocecupied. He says lot 513
1s not worth anything for building purposes. Prop-
erty divided into building lots has gone up, but not
industrial properties.

J. H. Octave Roy values 513 at 15 cents and 560
at 10 cents. He sold the Nesbitt property, composed
of between 150,000 to 160,000 feet, with stone build-
ing of two or three storeys, large building—com-
prising a large brick chimney for factory—and one
other brick building, near the Beauport road, for
$30,000. :

Joseph A. Dumontier values 513 at 15 to 18 cents
and 560 at 10 to 15 cents,—citing the sale of Dus-
sault & Turgeon, of 29th February, 1909, for lots
983 and 582, comprising a beach lot of 67 arpents—
Exhibit ‘“L.”’ |

From the evidence of witness Decary, the Super-
intendent Engineer of the Public Works Department
for Quebec, it appears there are tides at Quebee of
25 to 26 feet, and that a tide 18 feet will entirely
submerge the two lots in question. The locks or
dams are being built on 560.

The lands in question were acquired by the sup-
pliant for the sum of $18,165.32, and were practi-
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cally yielding no revenue; save the renting of one

house on lot 513, and pasture on lot 560. These lots
lie in the estuary of the River St. Charles, and-are

nothing but a stretch of muddy soil upon which, in
the case of 560, some marine grass grows, upon

- which cattle may feed; but the land is entirely cov-

ered by water at high tide, and the lot has been
practically idle and no use has been made of it for
years and years. Wharves may be built upon the
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same, as wharves may be built in fields, but it has

no access to deep water, except to the height of the'_

. water brought in by the tide. Lot No. 513 is im-

practicable for building purposes. It is a beach lot. -
Retaining walls and fillings would have to be resort- .
ed to. Some of the witnesses contend that lot 560
might be used as a railway yard. Is it, indeed, .
conceivable 'that a railway could afford to spend

thousands and thousands of dollars in building

wharves for a railway yard, when other property

is’ available inland? Some of the witnesses were

candid enough to say they thought the property had-

" very little value, but it might have value.for public =~

purposes and assessed it on that basis. In other

words, that the property was of very little value to ..

the owner, but might be of some good value to a
-party expropriating for "public purposes or for a

scheme like the present works. However, it is now -

settled law that in assessing compensation for prop-

erty taken under compulsory powers, it is not pro-

per to consider as part of the market value to the

owner such value as the land taken may have to the

party expropriating when-viewed as an integral
part of the proposed work or undertaking. But the

proper basis for compensation is the amount for -

which such land could have been sold, had the pres-
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ent scheme carried on by the Crown not been in
evidence, but with the possibility that the Crown or

some company or person might obtain those powers

and earry on their scheme. And, in the present in-
stance who, outside of the Crown, should undertake
such colossal works? Cedars Rapids Co. v. Lacoste;
Sydney v. North-Eastern Ry. Co.?

The scheme must be eliminated, notwithstanding
works had been started, subject, however, to what
has just been said. Fraser v. City of Fraserville.®

When Parliament gives compulsory powers and
provides that compensation shall be made to the
person from whom property is taken, for the loss
he sustains, it is intended that he shall be compen-
sated to the extent of his loss; and his loss shall be
tested by what was the value of the property to him,
not by what will be its value to the person acquiring
1it. Stebbing v. Metropolitan Board of Works.*

The question is not what the party who takes the
land will gain by taking it, but what the person from
whom it is taken will lose by having it taken from
him. Sydney v. North-Eastern Ry.* _

The policy of the Expropriation Act is to enable
the court to compensate the owner; but not to penal-
ize or oppress the expropriating party. The Court
must guard against fostering speculation in expro-
priation° matters, and must not encourage the mak-
ing of extravagant claims, and more especially must
guard against being carried away by the subtle ar-
guments of real estate speculators or expert wit-
nesses and thus render the execution of public works

116 D.L.R. 168, [1914] A.C. 569.
2 [1914] 8 K.B. 629, 641.

384 D.L.R. 211, [1917] AC. 187.
+L.R. 6 QB. 42.

5 [1914] 3 K.B. 629.
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impossible or prohibitive. While the owner must 2917 .
be amply compensated in that he is no poorer after ' Beraxces
the expropriation, it is no reason to charge the pub- = v,
lic exchequer with exorbitant compensation built Tesemsse :
upon imaginary or speculative basis. . .

These remarks, I must confess, are provoked by
the extravagant amount of the claim of the sup-
pliant, namely, the sum of $800,085.65, for a prop-. -
erty which has cost him, a few years before, the sum
of $18,165.37, as above set forth,—and more espe-
cially when the property has been idle for years and -
years, and the public work in question herein is but.
the only thing which will give it any value. But .
since the suppliant’s property is required for the -
erection and building of this public work, he cannot
‘derive any additional value to his property on its
account, because if the property is not taken the
public work will not be built. . :

I need not here repeat the observatwns made in
the case of Raymond v. The King,' and in the case:
of The King v. Hearn? in respect of the law which
- should govern in assessmg compensation, but they

- equally apply in this case.

The transaction that presents the most similarity
to the present property is that of lot 583, which
'.changed hands at a very low figure only a few years .
ago, as.shown by the evidence. And when assessing |
the compensation of such a large area of land, asin
the present case, it:must be borne in mind that a
lesser price should be paid than where a small piece
of land is expropriated, "What similarity, 1ndeed
could there be between the sale of this present prop-
erty compared to the sale of building lots of 60 by

116 Can, Ex. 1, 29 D.L.R. 574.
216 Can. Ex. 146 ,(Reversed in 55 Can. S.C.R. 562).
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30 feet, upon which some of the witnesses have based
their valuation? ‘

Under all the circumstances of the case I will
bracket the two lots together and will allow an aver-
age price of ten (10c.) cents a square foot for the
same, making the total sum of $215,925.40; and in
fixing such compensation, although remaining with-
in the evidence adduced, I feel I am perhaps allow-
ing too high an amount for a property composed of
waste flats and beach entirely covered with water
at high tides, which a few years ago cost in round

. figures $18,000 and which had been for years prac-

tically unproductive and has been a charge upon the
owner, the taxes being larger than the revenues, and
but for the public work in question would have very
likely remained idle for years to come. While the
owner cannot share in the benefits derived from the
development of this public work, such development
has given rise to a market bringing forth a pur-
chaser. And this compensation also appears to me
too large when I consider the low figures at which
the 67 arpents of beach and flats on lot 583 were sold
only a few years before the expropriation.

In the days when the lumber trade was flourish-
ing at Quebec, the property would have been of some
advantage, but since the disappearance of this in-
dustry there was no market for it. And had not the
question of -this public work been mooted, no such
price could be paid, because there would have been
no market at all for this class of property.

To this sum of $215,925.10 will be added the usual
10 per cent. for compulsory taking, the land having
obviously been taken against the will of the owner,
making in all the sum of $237,517.61.
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Therefore, there will be Judgment as follows, to -

wit :

1st. The lands expropriated herein are declared

vested in the Crown as of January 13th, 1913.
2nd. The compensation for the land so taken and
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for all damages whatsoever, if any, resulting from o

the expropriation, is hereby fixed at the sum of -

" $237,517.61, with interest thereon from January
13th, 1913, to the date hereof. | .

3rd. The suppliant is entitled to recover the said
sum of $237,517.61 ‘mth interest as above mention-
ed, upon giving to the Crown a good and satisfac-
tory title free from all hypothecs, mortgages, ground
rents and all incambranceés whatsover. Failing the
suppliant to discharge the ground rents, the capital
of the same may be discharged by the Crown out of

the compensation moneys and the balance thereof

i

paid over to the suppliant.

4th. The supphant is also entitled to the costs of

the action.
J udgment accordingly.

r

Sohcltors for supphant Pentland, Stuart Gravel -

cﬁ Thomson

SO]ICltOI‘S for respondent: Bernier, Bermier &

de Billy.
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1915 Ix THE MATTER oF THE PETITION OF RIGHT OF

S ——

March 15.

UBALD COURTEAT,

SUPPLIANT,
AND

HIS MAJESTY THE KING,

RESPONDENT.

Negligence—Preseription—Public work—Ve¢ssel—Shore.

The prescription for filing a petition of right is interrupted by
the deposit of the petition with the Secretary of State,

An injury to an employee of the Crown while taking a Crown
vessel on launch-ways owned and operated by a company on lands
leased from the Crown, is not an injury happening “on a public work”
within the meaning of sec. 20 of the Exchequer Court Act, and is
therefore not actionable against the Crown; the mere fact of a chain
breaking is not prima facie neglipence of the Crown.

PETITION OF RIGHT to recover damages for
personal injuries.

| Tried before the Honourable Mr. Justice Audette,
at Three Rivers, Quebec, January 29, 1915.

Bruno Marchand, for suppliant.
Alfred Désy, for respondent.
AvupkrTE, J. (March 15, 1915) delivered judgment.

The suppliant brought his petition of right to re-
cover a yearly rent of $312, or in the alternative, the
lump sum of $3,000, for alleged damages arising out
of bodily injury suffered by him while in the employ
of the Dominion Government, on the shores of the
St. Maurice River, in the Provinee of Quebec.
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- The accldent happened on November 27th 1912
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and the petltlon of right was filed in this court on® Coversswv

February 12th, 1914,—that is, more than one yedr
after the accident, a delay within which the right of
action would be prescribed and extinguished under

the laws of the Province of Quebec. However, it

appears from the documentary evidence that the
" petition of right was, under the provision of sec. 4
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of the Petition of Right Act,® left with the Secre- °

tary of State on the 10th November, 1913 (See Ex-
hibit No. 1). Following the numerous decisions

upon this question in this Court, it is found that such

" deposit with the Secretary of State interrupted pre-

scription within the meaning of Art. 2224 C.C. P.Q. -

During the month of November, 1912, the Gov-
ernment District Engineer at Three Rivers ipstruet-
-ed P. Hamel, the Captain of the Government Steam-

" boat ““The Montmorency,”’ to take his vessel ashore,

in winter quarters, upon the launch-ways of the St. ,
Maurice Lumber Company. These launch-ways be-
long to the St. Maurice Lumber Company and have.

been erected by them upon lands leased from the -

Government. Permission was obtained fromthe
company . to haul the vessel upon the launch-ways

upon the condition that it should be.done at the cost *

of the Government and upon its (the latter) making .

all the necessary repairs for that purpose.

A cross-beam was placed at the head of the launch- .

ways and a pulley was fastened to this beam by

means of. a three-quarter inch chain. This chain

snapped in the course of the work of hauling the
vessel, and striking the suppliant on the arm, caused
a fracture of the same. It would appear, under the
. evidence, that the size of the chain was sufficient and
1 R.S.C. 1906, éh, i42.’
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was of the usual strength for that class of work,
and the resident engineer stated that all chains
bought by the Government were tested chains.
There is no satisfactory evidence of defect or weak-
ness in the chain or to establish what caused it to
break; nor is there anything to indicate that the of-
ficers or servants of the Crown had been negligent
either in not providing a better or different chain
or that they had any knowledge of any condition
from which they could have known that it was other-
wise than safe and fit for the purposes for which it
was used. Indeed, the mere fact of a chain breaking
is not primd facie evidence of negligence. Hanson
v. Lancashire and Yorkshire R. Co.,' and that same
view is shared by Mr. Ruegg in the 8th Ed. of his
work on the Employers’ Liability and Workmen’s
Compensation Act. Haywood v. Hamilton Bridge
Works Co.? '

There is no satisfactory evidence, apart from the
mere breaking, that the chain was or appeared to be
or was known to be weak or otherwise defective or
insufficient or unfit for the purposes for which it
was used,—there is not that additional evidence of
defect in condition or of any negligence by the
Crown’s officer or servant which would so far sup-
port the suppliant’s contention of actionable negli-
gence under the Act. There must have been a latent
or hidden defect in the chain, which the accident
itself, by exposing the inside of the metal, failed to
disclose and which would still continue to baffle the
scientist.

At the time of the accident the Crown’s officer
offered the suppliant to be taken to a hospital to be

1 (1872) 20 W.R. 297.
27 O.W.N. 231,
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cared for by medical men. He refused and went to 1215

~ a bonesetter, with the result that the arm was not Covsrzas

' properly attended to. The doctor called and heard ™% K.
as a witness by the suppliant stated that the re- Judgment.
duction of the wrist had been placed in a false posi-
tion, and that if the limb had been properly treated -

it would not have been left in the position in which.

it was.. Indeed, if one voluntarlly submits himself

to unprofessional medical treatment, proper skllled
treatment being available, and the results of the

injury are aggravated by such unskilled or improper '
treatment, he is in any case only entitled to such

damages as would, with proper treatment, have

resulted from the injury, but not to damages re-

sulting from the improper treatment to' which he

subjected himself. Vinet v. The King.*

-

Now,,to succeed in an action for tort against the
Crown, the suppliant must bring the facts of his,
case within the provision of see. 20 of the Exche-
guer Court Act, and that is, there must first be a
public work; secondly, an officer or servant of ‘the
Crown whose duty it was to do a given thing; and -
thirdly, that officer ‘or servant must have been guilty .
of a breach of such duty which' would amount to a
negligence from Whlch the accident resulted. -

In the present case the first reqmrement is Want-
ing. That is, the St. Maurice Lumber Company’s
launch-ways, upon which the Government vessel was
being hauled, is not a public work, within the mean-

ing of any Aect of the Parliament of Canada, or of o
" any known decision of the Courts. See case of City
of Quebec v. The Queen.? B o

19 Can. Ex. 852.
28 Can. Ex. 164, and 24 Can. S.C.R. 420.
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There will be judgment that the suppliant is not
entitled to the relief sought by his petition of right.
Action dismissed.
Solicitor for suppliant: Bruno Marchand.

Solicitors for respondent: Désy & Langlois.
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In TerE MATTER OF THE PETITION OF RIGHT OF

ALEXANDER DUNNETT,

SUPPLIANT,
AND )

HIS MAJESTY THE KING, .
: RESPONDEﬁ'T.

Neghgenca--Publw work-—RmI.ways—Colhsww—Stalled cmtownobtlo

The collision of a train with an automobile stulled on a level
crossing of the Intercolomal Railway, occasioned by the delay of the

engine driver to apply his brakes the moment he became aware of
the presence of the motor upon the track, is an accident *on a. public .-

work” and caused by the “negligence of an officer or servant of the
Crown while acting within the scope of his duties or employment

upon, in or about the construction, maintenance or operation of the

Intercolonial Rallway”, within the meaning of sec. 20 of the Eox-
chequer Court Act,

PETITION OF RIGHT to recover damages for

the destruction of suppliant’s automobile by a train
of the Intercolonial Railway.

Tried before the Honourable Mr. J ustlce Audette, :

‘at Quebec, February 5, 1917.

C. D. White, K.C,, and A Galzpeault KC., for _

suppliant.
Alleyn Tasckereau, K.C., for respondent

AvpertE, J.. (March 17, 1917) delivered - Judg-
ment.

The suppliant, by his petition of right, seeks to

recover the sum of $1,590 as representing alleged
damages to his automobile and effects in an accident
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on a level crossing of the Intercolonial Railway,
near Old Lake Road Station, in the Province of
Quebec.

The accident happened under the following cir-
cumstances. The suppliant and his friend, W. J.
Bigelow, between 8 and 9 o’clock in the morning of
September 30th, 1915, were returning by automo-
bile to their home in St. Johnsbury, Vermont, from
a fishing excursion to the Scott Fish and Game Club.
They left Riviere du Loup that morning for Levis,
and having found they had gone too far east, they
retraced their way by a cross-road to get on the
main road at another point, and came to the crossing
in question some little distance from Old Lake Road
Station, on the Intercolonial Railway, a few miles
only from Riviere du Loup. The highway intersect-
ing the railway crossing at the locus in quo runs
diagonally, but the way across the rails is directly
at right angles.

On approaching the crossing they were travelling
upon an ordinary country road, with grass on the
sides, and the road was slightly lower than the rail- -
way track; but they could see both ways for quite a
distance. They looked up and down the railway
and there was no sign of any approaching train.
‘When they came close to the rails they saw a hand-
car on the other side of the track, about eight feet
from the rail, and it occupied about three-quarters
of the travelled part of the road. On coming still
closer a man stood up on their left hand side, threw
up his hands, signalling to stop. He ‘‘occupied the
“‘broad portion of the road between the hand-car
‘‘and the margin of the road.”” The suppliant ap-
plied his emergency brake, with the result that he
suddenly stopped and stalled his car squarely on the
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track, the front Wheels of the car. just reachmg the ' 117
south rail, the car itself covering more than the Duxysr
track, the hind wheels being north of the north rai], TrEKme

Reasons for
Seeing there was space, on the grass, to pass by Judgment.

the hand-car to the left, the suppliant’s companion

got off the car to crank. He had never cranked a -

car 'befo‘re' this trip, and it is always more difficult

to crank a car after it has been stalled. He tried -

three or four times, and, failing to succeed, the sup-

pliant sprang out of the car to do it,—they did not -

feel too secure in this position on the centre of the .

track,—and as the suppliant stepped to the grou'nd

a train whistled. The suppliant says he thinks it

was then at the whistling post, about a quarter of

a mile away. All then started to push the car, but

as there was no one in front to steer, the motor

sheered and the left wheel of the car, which was

near the edge, left the planking and became stopped

by the rail. Then it became difficult to move the

car—the train was coming and they got away near \

the fence. T T
When. the train was about half way between the

- whistling "post and the crossing, witness Bigelow- .

stepped out about ten feet from the fence and sig-
nalled the engineer of the train to stop. So also d1d
witness (iles.

The whistling post in question is 1,386 feet from
the erossing. Between the Old Lake Road Stdtion
and the crossing in question there is a slight curve, .
and witness Bigelow says lie saw the train pass that

'station, then for a short time lost sight of it, and ‘

before it came to the whistling post it was again
in sight. By reference to plan Exhibit *“B,’’ filed =

" by the Crown, it will be seen that from the crossing

one can see to about 1,600 feet in the direction from

i




360

1917

it~
DUNNETT

v.
THE KiNG.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL.XVIL

which the train was coming,—the line of vision being
unobstructed, as specifically shown upon the plan,
and sworn to by the suppliant after actual measure-
ment.

The train was coming at a good speed when it
struck the car and practicalljr destroyed it, and some
of the baggage in it was also damaged.

This was a passenger-train of eight cars, engine
and tender, and when it stopped, after the accident,
the rear coach was right across the highway.

Now, this is clearly an action sounding in tort and
such an action, apart from the statute, will not lie
against the Crown. Therefore, the suppliant to sue-
ceed must bring his case within the ambit of sections
““e” or ‘““f”’ of sec. 20 of the Exchequer Court Act.

The accident happened on a public work, the In-
tercolonial Railway being by statute declared to be
a public work of Canada. The only point to be
decided is, whether or not the injury to the suppli-
ant’s property was caused by the negligence of an
officer or servant of the Crown while acting within
the scope of his duties or employment upon, in or
about the construction, maintenance or operation of

‘the Intercolonial Railway.

It must be found, as established by the evidence,
that the automobile at the time of the accident was
in good working order, and that had it not been for
the signal {o stop, the suppliant would not have stop-
ped his car right across a railway track, and that
the machine did not stop of itself, as attested by the
suppliant and his companion.

Warren, an employee of the Crown, who was
around at the time of the accident and who might
have thrown some light upon the facts, was not
heard as a witness. Giles swears he did not give




.
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the signal in question, but his memory is not very
reliable, especially when he states, of the suppliant
and his companion, that one was sitting in the front
seat and the other at the back of the automobile.
On this point he was contradicted by two witnesses.
Then when he says that one person was still sitting

inside the automobile, at the back, when they were -

pushing it, he is contradicted by three 'Wltnesses
Taking into consideration these salient facts, and

the general nervous and peculiar demeanour of the
. old man Giles when giving his testimony, I have 'no
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hesitation in accepting in preference to his evidence,

that of both the suppliant and his companion.
Now @iles was a servant of the Crown acting

within the scope of his duties and employment, and -

had it not been for him, the highway would not have

" been partly obstrueted by the hand-car, and the
~ suppliant’s motor would not have been signalled to
stop. But while Giles’ negligence made the aceident
possible, was there-any otlier negligence which de-
“termined the accident? Was the engineer in charge
of the train guilty of any neghgence?

Witness Bigelow says when the train “was half-
way between the whistling post and the .crossing
he stood about ten feet from the fence and signalled
the engineer to stop the train. Witness’ Giles also
swore that when the suppliant and his companion
had got out of the motor, he made a sign to the
engineer to stop when he was standing on the south-

west side and that he so signalled the train from a

place where the engineer could have seen him. ,
Tardif, the engine-driver, swears he did not.see

anyone makmg signals to stop. However, the motor

was in the centre of 'the track and his line of vision

was unobstructed for 1,600 feet. The whistling |
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post was 1,386 feet from the crossing. He saw the
whistling post, since he says he whistled when he
passed it. Had he exercised reasonable care and
diligence, since he could see the stalled motor 1,600
feet before getting to it, had he looked ahead as he
should have done, he would have seen the motor in
full view, the line of vision being unobstructed for
that distance, and could have avoided the accident.
He blew his whistle at the whistling post. Therefore
his attention was thereby attracted to the fact that
the crossing was quite close—he had knowledge of
the conditions obtaining, and it was his duty to look
for the crossing, as he had no excuse or justification
taking an unnecessary and improper chance where
even human life could have been in jeopardy and
peril. He knew of the crossing. Two persons sig-
nalled to him to stop, and he swears he did not see
them. Did he or did he not see them? If he did
not see them it 1s because he was not looking ahead,
as he should have done. However, I would feel very
much inclined to apprehend and believe that he took
an improper chance, and did not see fit to apply his
brakes the moment he became aware of the presence
of the motor upon the track, and that delaying in

~ doing so he only applied his emergency brakes when
it was too late. Canadian Pacific Railway v. Hin-

rich;' Long v. Toronto leway, City of Calgary v.
Harnovis.®

He stated he stopped his train in one length and
a half, and that he applied his emergency brakes
about half-way between the whistling post and the
crossing, perhaps a little closer to the crossing. Had

148 Can. S.C.R. 557, 15 D.L.R. 472.
2 50 Can. S.C.R. 224, 250, 20 D.L.R. 369.
348 Can. S.C.R. 494, 15 D.L.R. 411.




. VOL.XVIL] EXCHEQUER COURT REPORTS.
. Va ) ! "

this statement been é,ccura.te it would seem ﬁe should -

have stopped his train before getting to the crossing,
. since it was giving him a margin of about 690 feet.
He further stated in his testimony that his traln

wag going 3 miles an hour when he struck the motor,
~ a statement which on its face is obviously wrong.
A speed of 3 miles an hour is the ordinary step of
a man. Had the train been going only 3 miles an
hour when it struck the motor, it would have shoved
it away and not sent it up in the air, smashing every-
thing. In making that statement was-he actuated
by the consideration of sec. 34 of the Government
Railway Act, with respect to the six-mile limit of
speed at certain places? However, such a statement

goes to the reliability of the evidence. The stoker -
on board the very same engine swore the train was

going at 15 to 20 miles an hour at the time of the
accident, and the suppliant puts it at from 40 to 50

miles. All of this goes to shake the strict accuracy -
of the engine-driver’s evidence, and would go much

to militate in favour of the hypothetical assamption,
as above stated, that he really did take chances and
neglected to apply his brakes when he did see the
motor for the first time and applied his emergency
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brakes.only when it was too late. .And how could |

it be 0therw1se, when it is established beyond per-
adventure both by the plan and the testimony of the
suppliant, after actual measurement, that the line

‘of vision was unobstructed for over 1,600 feet, that -

he whistled at the whistling post, which indeed noti-

~fied him, so to speak, of the crossing in question, -

Had he looked ahead, as a reasonable man should
have done, as his duty called upon him to do, exer-

cising due and reasonable care and diligence, he

would have seen the st'a.lled' automobile, ,around
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which men were engaged pushing it, in time to stop
his train well before reaching the crossing. The
engine-driver neglected to apply his brakes until he
was too near the place of the accident for him to
do so in time. He only attempted to stop when in
the agony of the accident, as is said in collisions at
sea, and should have done so before, as he should
have seen the stalled car and the men around it, be-
fore only about 300 to 400 feet from the crossing,—
had he attended to his duty by looking ahead and
exercised due care and diligence. Connell v. The
Queen;' Harris v. The King.*

The duty of the engine-driver, a breach of which
would constitute ultimate negligence, arose when
the danger was or should have been apparent. He
should have looked ahead, and if he did not he be-
came guilty of want of care and diligence, which
amounted to the negligence causing the accident.
And as said by Mr. Justice Anglin in Brenner v. To-
ronto R. Co.,’ a Judgment most favorably commented
upon by Lord Sumner in B. C. Electric R. Co. v,
Loach*: *‘If, notwithstanding the difficulties of the
“‘situation, efforts to avoid injury duly made would
““have been successful but for some self-created in-
‘““capacity, which rendered such efforts inefficacious,
‘“the negligence that produced such a state of dis-

““ability, is not merely part of the inducing causes,—

‘‘a remote cause or a cause merely sine qua non,—it
““1s in very truth the efficient, the proximate, the de-
““cisive cause . . . of the mischief.”’

The ultimate negligence which was the cause of
the accident in this case would therefore arise either

15 Can. Ex. 74. -

29 Can. Ex. 206.

313 O.L.R. 423. )
4 [1916] 1 A.C. 719 at 726, 23 D.L.R. 4 at 9.
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in the engine- driver’s incapacitating himself to stof)'

his train in time by his want of looking ahead as he
should have done, or in his want of care and dili-
gence in delaying to apply his emergency brake in
time to avoid the accident. :

Commg to the question of quantum, one must not

overlook that the damaged ‘automobile was a second- .

hand ear bought by the barter of an old second-hand

" . car and some cash.

It was a second-hand six-eylinder Mltchell; car,
model of 1913, which had been operated for 14,000
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milés in July, 1913, when it was purchased by the'..
suppliant for the barter of an old second-hand 4/ -

~ eylinder model, same make of 1911, and $750.

He had to disburse some money, as shown in.the

evidence, to pick up the pieces of the machine after

. the accident and ship them to the United States by
freight, because his machine was bonded for duty.

He sold the scrap in the United States for $65. He

also suffered some damages to a rifle, telescope and

a few other things of minor value.
~ Under all the circumstances of the case T am of

opinion that judgment should be entered for the

suppliant, who is declared entitled to recover from
the respondent the sum of $750 and costs.

) Judgment for supplzant

: Soheltors for supphant Cate, Wells & thte
- Solicitor for respondent: Charles Smith. -
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1918 Ix TaE MaTTER OF THE PETITION OF RIGHT OF

S~

March 25,

DAME EUGENIE THIBAULT,
SUPPLIANT,
AND

HIS MAJESTY THE KING,

RespoxpENT.

Negligence—Railways—Injury to brakeman—dccident.

The death of a brakeman riding on a box car while in the dis-
charge of his duties on the Intercolonial Railway, occasioned by the
overturning of the car when it suddenly jumped the track, the road-
bed and the car being in perfect condition and the train travelling
at a moderate speed, must be regarded as an accident due to an un-
foreseen event and is not attributable to the “negligence of any officer
or servant of the Crown . . . in or about the construction, main-
tenance or operation of the Intercolonial Railway”, within the mean-
ing of sec. 20 of the Ezchequer Court Act.’

P ETITION OF RIGHT to recover damages for
the death of a brakeman while in the discharge of
his duties on the Intercolonial Railway.

Tried before the Honourable Mr. Justice Audette,
at Fraserville, Que., January 15, 16, 1918,

E. Lapointe, K.C., and 4. Stein, for suppliant.
Léo Bérubé, for respondent.
AvuperTg, J. (March 25, 1918) delivered judgment.

The suppliant, by her petition of right, seeks to
‘recover the sum of $22,000 as damages arising out
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of her husband’s death, resulting from an accident 918
while engaged in the discharge of his duties as brake- Tmesmr
man on the Intercolonial Railway, a pubhc work of . TEmKme )
Canada. - : Hement.

On ‘August 25th, 1916, Horace Levesque was work-
ing, as brakeman, on a train travelling on the spur-
or branch line, between Tobin Junction and The
Trois Pistoles Pulp & Lumber Co.’s mills, a part of
the Intercolomal Railway. “They took up 17 empty
cars from Tobin Station to the mill, and they had 15
loaded cars to take from the mill to Tobin. Arrived
-at the mill, they first took 8 loaded cars down to To- .
bin Station, and on that first trip passed the place
of the accident, at a speed of 10 or 11 miles an hour.
They returned to the mills and took down to Tobin
“the remaining 7 loaded cars, and on their way down
the conductor was on the top of the last box car with
Levesqu’e, who was sitting on the walking board a.t;
the end of the last car, when suddenly that car jump-
ed and left the track, uncoupled and rolled down an
'embankment about 40 feet below the track. Le-

- vesque was then severely injured and died on the
3rd September following, as a result of the accident -
which happened at between 5 30 to 5.45 p.m., on the
26th August.

While this train travelled at 10 or 11 miles on the
previous trip with 8 cars, at the place of the accident,
she only travelled at between 6 or 7 miles with 7
cars, at the time of the accident. The track, at the
locus in- quo, winds around a hill, and the train at
the time of the accident was tra,velhng through a
parabolic curve, that is, after leaving a 16 degree
curve, ran into an 8 degree curve, both bends curv-
ing in the same direction. '

Without enteung 1nto unnecessary detalls it can
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be statéd that in the result the suppliant’s evidence
established beyond doubt that the road bed at the
place of the accident was in especially good condi-
tion. The track lay in a rock cut, with rock founda-
tion,—the ties were new, having been placed there
the preceding summer or autumn, and were clamped
or braced with iron at every other tie,—the road-
bed had been attended to during the summer, and, as
put by witness Rioux, the place where the accident
took place was as good as on the main track. The
rails were in perfect order. Then, after an endea-

. vour had been made to prove that steel framed cars

were hard to curve, it was established, beyond per-
adventure, by the suppliant’s evidence, that the box-
car which jumped the track was a Delaware & Hud-
son car, and that such cars were very good and per-
feect. And, moreover, the evidence establishes that
this very car was examined after the accident and
it was found to be ‘‘first class,’”’ the wheels and the
track ‘‘perfect.”” It further appears from the evi-
dence that certain steel frame cars built at New
Glasgow in March, 1917, the year following the acei-
dent, have proved defective and had been repaired;
but that the Delaware & Hudson cars were perfeet,
and further, that steel frame cars, used for coal had
been in use on the Intercolonial Railway for over 10
years and had given entire satisfaction.

With respect to the rate of speed, the witnesses
say, at the time of the accident, the train was travel-
ling at 6 to 7, or 6 to 8 miles, and on the previous
trip, over the same ground, on the same day, at a
speed of 10 to 11 miles,—and finally they concur in
saying that the speed was not excessive and was not
the cause of the accident.

The suppliant to succeed in the present instance
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must bring the facts of her case within the ambit of 1918

. sub-secs. (¢) and (f) of sec. 20 of the Exchequer THuesvr
. Court Act, as amended by 9-10 Ed. VIL ch. 19. (The =X~
Act. 7-8 Geo. V. ch. 23 (1917), not being in force at Jodsmens.
the time of the accident.) In other words, the claim
must arise ‘‘out of the death * * * of Levesque
“‘caused by the negligence of any officer or servant -
““of the Crown while acting within. the scope of his
“‘duties or employment upon, in or about the con-
‘‘struction, maintenance, or operation of the Inter-
‘“colonial Rallway or the Prince I]dward Island
‘““Railway.”’ ‘

The suppliant’s evidence has amply convmced me
that the road bed was in perfect condition, the ties
were new and clamped at every other tie, the rate
of speed was moderate and far from excessive, and
that the box-car which jumped the track was in per-
fect order. Some of the witnesses have suggested
the accident might have been the result of a bolt'
falling on the track, and which could have caused the
" accident, but this is only conjecture and surmise. - It
might also have been the result of a latent defect
somewhere and not capable of detection by any ordi-
nary means of examlnatlon open to'the rallway of-
ficials.

The onus of estabhshmg neghgence is upon the
suppliant and she has failed to do so. The accident
remains unexplained. The case is not within the
 statute and the action fails. Colpitts v. The Queen;'

Dubé v. The Queen.? ‘

What happened was fortuitous and unexpected. | .
Thompson v. Ashington Coal Co.? The event was
unforeseen and unintended, or was ‘‘an’ unlooked--

1§ Can. Ex. 254.
23 Can. Ex. 147,
3 84 LTR 412; 3 B.W.C. Cas. (OS) 21.
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. “‘for mishap or an untoward event which was not

‘‘expected or designed.”” Fenton v. Thorley Co.;*
Higgins v. Campbell? It was a personal injury by
accident. In Briscoe v. Metropolitan St. Ry. Co.*
an accident is defined as ‘‘such an unavoidable cas-
“‘ualty as occurs without anybody being to blame
““for it; that is, without anybody being guilty of
‘“‘negligence in doing or permitting to be done, or
‘‘in omitting to do, the particular things that caused
‘‘such casualty.”’ -

The accident in this case was an unforeseen event
which was not the result of any negligence or mis-
conduct of an officer or servant of the Crown, and
while the court cannot grant any relief in such a
case as the present, it is to some extent comforting
to realize the widow and children are receiving in-
surance moneys to the amount of $3,000 and that
they have a home free of the mortgage of $600 paid
out of such insurance moneys.

The suppliant is not entitled to the relief sought
by her petition of right and there will be judgment
in favour of the Crown.

Action dismissed.

Solicitors for suppliant: Lapointe, Stein & Le-
vesque.,

Solicitor for respondent: Léo Bérubé.

1[1903] A.C. 443; 89 L.T.R. 814; 52 W.R. 3l

2 {1904] 1 K.B. 328
3 120 Southwestern Rep. 1162 at 1165.
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Ix THE MATTER OF THE PETITION OF RIGHT OF ,

JEAN BAPTISTE POISSON,

SUPPLIANT,

AND

HIS MAJ ESTY THE KING,

RESPONDENT '

© ]

Neghgence—Ewpropmatwn——Rvpaman myhts-Floodmg——Dam——Pub— ’

lic work.

Where there has begn no expropriation 'by the Crown of any ‘

easement to flood the land of a riparian owner, the injury or damage
suffered by the latter from flooding, as a result of the construction
of a dam by the Crown,, is not actionable under the provisions of

the Ewpropmtwn Aet, nor is it actionable under secs. 19 or 20 of °

the Ewxchequer Court Act. The land being situate over 50 miles from

the dam cannot be regarded as “on a public work” and no evidence

being adduced that the injury resulted from the negligence of an

officer or servant of the Crown acting within the scope of his duties’

or employment, °

]

PETITION OF RIGHT to recover damages for

ﬂoodmg suppliant’s land.

~ Tried before the Honourable Mr.'J ustice: Audette, -

at .Three Rivers, March 5, 6, 1918.
" M.L. Duplessis, for suppliant.
Auguste Désilets, for respondent.
AUDETTE, J. (March 25 1918) delivered Judgment

The suppliant, by his petltlon of right, seeks to
recover the sum of $4,999 for the flooding of his land
and injury to his mill and loss of business."

In 1909, the Government of Canada started works

at the foot of Liake Temiscamingue, which were com-

) ’ . '
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pleted in April, 1912. These works consisted in
building two dams,—one on the Quebec side and one
on the Ontario side, of the lake, with the object of
making a reservoir of the lake in order to control
the debit of the waters and regulate thereby the
water power at the Chaudiere Falls, Ottawa. The
dam, i1t must be well borne in mind, was not built
with the object and did not have the effect of raising
the level of the lake to any new height; but only and
especially to retain such waters, for a longer period,
on a high known level in the past.

The effect of such dam, in the result, was not to
raise the waters to any new high level, but to main-
tain a high level for a much longer period. The
damage or injury suffered by the riparian owners
would therefore be one of degree as compared with
the past. That is, if the waters in the past attained
a given maximum height, it only maintained that
state of things for hours, and perhaps two or three
days, while at present a high level, without being the
maximum of the past, is maintained for months.

Under deed of March 6th, 1908, Jean Baptiste
Poisson, the suppliant, and Joseph Poisson, both
merchants of Gentilly, carrying on business under
the name and firm of **Poisson & Poisson,’’ acquired
the land in question herein with the second-hand saw
mill thereon erected, and its appurtenances, includ-
ing also, with covenant, a timber license, etc.

Subsequently thereto on November 9th, 1909, Jos-
eph Poisson, after the dissolution of the above men-
tioned partnership, as mentioned in the deed, assign-
ed and transferred to the suppliant all his rights in
the property in question. Nothing is said in that
deed of the transfer of the timber limits, in respect
of which there is not a tittle of evidence and which
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was not brought to my attention at the trlal;a mat- -

ter which may have no direct effect in the present
case, but which mlght have had in the adjustment of

accounts at the time of the dlssolutmn of partner--

ship. -

Joseph Poisson was not heard as a witness. J ean
Baptiste Poisson, the suppliant, states the mill was
bought with the object of establishing Joseph Pois-

.son’s sons, who worked the mill for some time. The
suppliant says the sons were to pay for the mill out -

of the revenues. derived from the operation.of the
same ; but they had-so many repairs to attend to that
" they never paid him anything, and Joseph Poisson
asked the suppliant to purchase the mill, thereby

relieving Joseph Poisson of any liability in respect
of the same, which he d1d as appears from the deed |

of November 9th, 1909.

A book of account was filed at trial to show The
revenues of the mill, when operated by the two. Pois- .
son boys; but that book has proved unrelllable, and -

" the least said about it perhaps the better. In it is

““found one of the elements of exaggeration which is:

found in almost all expropriation cases, and cases of
‘compensation. And, in the present case, that ele-
ment may be coupled with the further exaggeration
in respect of the capacity of the mill as stated by the
. suppliant, —the topography of the land adjoining

Slmard Streét, the line of flooding shown on- plan

* Exhibit No. 4, and finally the allegation in para-
graphs 9 and 10 and following, of the petition of
right, where it is alleged that since March, 1913, the

- mill, its accessories and the lands are .of no more
use and have lost four-fifths of the value,—yet the-

mill was rented to Parent and operated by him. in
1915. In respect of this plan No. 4 it may be said
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at once, so as to avoid misconception, that it is un-
reliable, as the different lines of flooding were not
ascertained de visu or in any satisfactory manner.
From observation on the premises, witness Cross
says lines ‘“‘E,’’ “‘F’’ should be at ““X,”’ *“Z.”’ Were
even these lines of flooding accurate, the witness
Barrette conld not establish whether the lines on his
plan Exhibit No. 4 would be in respect of the period
before or after the construction of the dam.

Having said so much as a prelude, let us consider
the construction of the building of the mill. Apart

from the machinery, its construction was of the

cheapest. The building, except on the land side,
rested on posts, and some of the witnesses even said
they were not braced. A mill on such foundation did
not assert permanency of construction. It should
have been on a proper foundation. These posts
standing without protection were greatly affected by
the frost, and as a result the building was continu-

. ally out of plumb, hence calling for so many repairs,

as claimed by Joseph Poisson’s sons, and as said by
some of the witnesses, it could hardly be called a
permanent building. Frost had more to do with un-

_dermining the solidity of the mill than any erosion

mentioned in the evidence. Witness Verhelst said
it was difficult to maintain a mill upon such founda-
tion. It had the appearance of being affected by
frost,—it was sloping upon one side or another, in-
volving considerable repairs every spring. The
posts under the mill were upset or taken away by
the beating of the logs. The suppliant has suffered
injury to this property from the operation and main-
tenance of the dam. While he might assert a reason-
able claim he could not expect the Crown to step in
at this juncture and help him out of an unsuccessful
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undertaking,—the ilnrerhunei'atlve operation of this -
mill, which like so many others in that locality had»

to be closed down

-

The waters of Lake Tenuscammgue have not been
raised by the dam. 'The dam has maintained a level

reached by the lake before, but maintained this high -

level for a longer period than formerly. A level of

588 could be maintained all the time by using the

stop logs. ' - .

The present space, at the dam, through Whlch the
water runs out of the lake, 1s larger than before the
erection of the dam. The dam is never completely
closed, and there is a 45 foot opening down to the
bottom, which is kept open all the time.

Dealing with the question of the level of the waters
of the lake, taking the sea as datum, 585 was a very

ordinary high level obtaining on the lake before the

‘construction of the dam. Here follows the ascer-
tained levels . prevailing from 1906 to 1914, inclu-
sively, viz.

1906 .............. st July ..... P 583

CL1907 June .............. .. 587
L1908 Lol June ................ 589

o That is 47 consecutive days above. .. ... 585 -

1909...... End of May—highest during 5 days. 592

‘And above 585 for 45 days from 15th
May to the end of June. -

1910 ...... ST ' On 10th May, highest,... 585

" Duration at that elevation,—20 days. Did
not go any higher that year.

1911 ........ On 5th May, highest, for one day , 590

Above 585 for 35 days from begmmng of
May to beginning of June.’
1912 .. ... Last days of May, for 5 or 6 days.. 587
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Above 585 for 35 days, from middle of
May to end of June.
Dam completed in April, 1912, and put in
operation from that time.
1913 ... Highest on 1st May....... 589
Duration above 585 for 95 days, from the
end of April to the end of July, and,
moreover, for 40 additional days in
the Autumn, November and December.
1914 ........ Highest from 12th to 15th June.. 586
The dam broke on the 14th June, and the
repairs were completed in January,
1915.

Most of the damages claimed to have been suf-
fered by the suppliant have been done by the logs,
held within the boom in front of the mill, beating
against the land and the unprotected posts of the
mill. The flimsy construction of the mill was also
in no small degree the cause of some of the injury.
Good size posts run into the ground and properly
braced would perhaps have stood the knocking of
the logs. The frost had also a deal to do with the
keeping of the building plumb.

The engineer heard on behalf of the Crown has
suggested, in his testimony, a very rational remedy
for stopping any further damage, a remedy which
1s most practical and has the advantage of economy.

There can be no doubt that the mill was exposed
to stmilar damages before the dam, but in a lesser
degree, during a shorter period; but a deal of havoc
might have been done to the property if a strong
wind, combined with waves, had been beating in the
direction of the property.

Small eribwork at the southern and western sides
of the mill would stop all damages. The loose rock
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bank of the size and d1mens10:ns mentioned by Mr

~ Coutlee would also have the same effect. It would

stop erosion, the waves would break upon the stone -

and the turbulation of the water would not reach the
ground or soil.

The amount offered by the Crown would 0bv1ous-

ly, under the testimony of witnesses Coutlee and.

Cross, cover the _hecessary expenditure for such
work. Would it cover the damage to the land, for
the deprivation for a long period of a certain area
of land which, but for the dam, the. suppliant would
have had the possession and enjoyment and also

for the damage to the two piers? -

Witness Parent rented the mill in 1915 for one
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year and operated it. He says it was in a bad state . - -

when he took it. The shingle machine was outside,,

' between the two buildings, unfit to be used. The

mill was off level, not plumb. He added from 10
to 12 posts under the mlll and braced them. The
roof was-leaking over the planers ete. :

The’ prospect of such small saw—mllls at Vllle'

Marie is not very bright,—a number of them, accord-

ing to the evidence, have already gone under. \

‘The supphant has made a claim for loss of busi-

ness in 1913 and 1914, but has not supported it by

-any satisfactory evidence. Indeed, both from his -

N . ’

books and the evidence of record in respect of the .

. general operations of small mills in the neighbour-

hood at the time, coupled with what we know of the

~_operation of this mill by the suppliant himself for a, "

short period, it would appear that the mill was
closed down to avoid further financial complications.
However; there is not a ‘tittle of evidence on record
upon which a compensation for such element of dam-
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ages could be substantiated or reckoned upon and
the onus of such evidence was upon the suppliant.

The Crown, by its plea, has not set up any legal
objection to the claim; but, if I have no jurisdiction
to hear the claim, and if it is not well founded in
law, T cannot but dismiss it. The Crown, by its plea,
admits the suppliant has suffered damages, and
rightly so. '

As between subject and subject there can be
no doubt that a right of action would exist in a case
like the present one, but the law is different as be-
tween the subject and the Crown.

The Crown, in the present case, has not expro-

priated (the FEzpropriation Act, R.S.C., 1906, ch.
143, sec. 2, sub-sec. f, sec. 3), the easement to flood
the suppliant’s land, therefore the .court has mno
jurisdiction to entertain the claim under the Ez-
propriation Act.
" This ease is in its very essence in tort, and apart
from special statutory authority, no such action will
lie against the Crown. The case does not come un-
der sec. 19 of the Exchequer Court Act. Can it be
said that it comes within the ambit of see. 20 of that
Act?

If the suppliant seeks to rest his case under sub-
sec. (b) of sec. 20,—to which the attention of counsel
at Bar was called by me at the trial,—I must answer
that contention by the decision of the Supreme Court
of Canada in Piggott v. The King,' where His
Lordship the Chief Justice says: ‘‘Paragraphs (a)
““and (b) of sec. 20 are dealing with questions of

. “‘compensation, not of damages.”’

“‘Compensation is the indemnity which the statute
“‘provides to the owner of lands which are com-

132 D.L.R. 461, 53 Can. S.C.R. 626.
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‘‘pulsorily taken in, or 'injuriously affected by,

‘‘the exercise of statutory powers.”’

Therefore, it obviously follows that, the present
case does not come under sub-secs. (a) and (b) of
sec. 20, -

Does ‘the case come under sub-sec. (e) of sec. 20,
repeatedly passed upon by this Court and the Su-

preme Court of Canada, before its amendment in -

1917, by 7-8 Geo. V., ch. 231
To bring this case within the provisions of sub-
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